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(i) 
STATEMENT OF QUESTIONS PRESENTED 


1. Appellant, a seventy-two-year-old native of England with coronary 
insufficiency and angina pectoris, was denied a stay of deportation although 
his physical condition was undisputed and despite the Public Health Service's 
admission that repeated electrocardiogram graphs "would have to be made 
before a proper diagnosis could be given." A stay was denied on this incom- 
plete diagnosis, but at the hearing below appellee conceded that deportation 
would not be effectuated before giving appellant a new physical examination. 
On these facts, did this issue become moot and was it not error to grant sum- 
mary judgment instead of dismissing on mootness? 


2. Appellant requested a stay pending a pardon application submitted 


to the Department of Justice to remove his alleged ineligibility to become a 
permanent resident under 8 U.S.C. 1255. After the denial of a stay on this 
ground and at the hearing below, appellee conceded that deportation would 

not be effectuated until final action on the pardon application. On these facts, 
did this issue become moot and was it not error to grant summary judgment 


instead of dismissing on mootness ? 


3. Did the Immigration Service err in not granting appellant a stay 
of deportation administratively on the grounds noted above in view of U.S. 
ex rel. McLeod v. Garfinkel, 129 F. Supp. 591 (D.C. W.D.Pa., 1955). 


4. Appellant was convicted and given a suspended sentence in 1947 
under 50 U.S. App. 311 for submitting a false statement that Serge Rubin- 
stein's services were irreplaceable and needed "for the successful con- 


tinuance of the operations of several corporations." 


(a) Was this an expression of opinion and a statement as to the 
future and as such not a crime in the District of Columbia under Chaplin v. 
United States, 81 U.S. App. D.C. 80, 157 F. 2d 697, 698 (1946) ? 


(b) If this were not a crime here. can it be considered one in- 
volving moral turpitude and sufficient to render appellant ineligible to re- 
ceive permanent residence under 8 U.S.C. 1255? 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from an order granting summary judgment for 
defendant below and dismissing the complaint herein on January 30, 1961. 
The jurisdiction of the District Court was invoked under the Declaratory 
Judgment Act (28 U.S.C. 2201) and the Administrative Procedure Act (5 
U.S.C. 1009). This Court has jurisdiction of this appeal under 28 U.S.C. 
1291. 
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STATEMENT OF THE CASE 


The complaint (J.A. 2) alleges and it is not disputed, that appellant, 
a native of England (Par. 2), is seventy-two years of age, had coronary in- 
sufficiency and angina pectoris (Par. 14). He resided in the United States 
from 1938 to 1953 and returned lawfully as a visitor on November 18, 1956 
(Par. 4 and 5). He has been ordered deported for overstaying his visit 
(Par. 9). Appellant sought adjustment of his status to that of a permanent 
resident under 8 U.S.C. 1255 (Par. 10) and a stay of deportation: 


1. Pending application for a Presidential pardon covering a 1947 
suspended sentence for making a false statement of opinion under 50 U.S.C. 
App. 311 (Par. 6,13). This pardon application is pending before the Pardon 
Attorney's Office of the Department of Justice. If granted, it will remove 
any alleged ineligibility for permanent residence under 8 U.S.C. 1255. 


2. A stay of deportation was also requested by reason of appellant's 
physical condition. Appellant's physician diagnosed his case as coronary 
insufficiency, arteriosclerosis, and angina pectoris. He further noted that 
appellant required "physical and mental rest and medical attention" (J.A. 6). 
A Public Health surgeon confirmed this diagnosis but added that he "could 
find no reason to state or believe that normal, comfortable , modern travel 
is likely to be injurious to life or limb." No account was taken of the emo- 
tional strain of deportation upon appellant. 


Both applications for stays were denied. Appellant was held ineligible 


for adjustment for permanent residence under 8 U.S.C. 1255 upon the basis 
of his conviction for a crime allegedly involving moral turpitude (i.e.) viola- 
tion under 50 U.S.C. App. 311 - the making of a false statement of opinion 
as to whether Serge Rubinstein should be deferred from military training 
and service. 


This action seeks review of the denials of the stays of deportation, 
as well as review of the denial of adjustment of status under 8 U.S.C. 1255. 


In the District Court, appellee filed no answer to the complaint, but 
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moved in the alternative to dismiss or for summary judgment (J.A. 4). Sum- 
mary judgment was granted (J.A. 22) based upon conclusions of law (J.A. 21-22): 


1. Appellant's crime involved moral turpitude and that he was barred 
from adjustment of status under 8 U.S.C. 1255. Conclusions II and I. 


2. The denial of a stay upon the ground of ill health or because a 
pardon application was pending was not arbitrary or capricious. Conclusion IV. 


3. The deportation of appellant as proposed by appellee "will be in 
accord with due process and the immigration laws of the United States". Con- 
clusion V. 


These conclusions were in turn based upon findings that the Immigra- 
tion Service will conduct another physical examination of appellant (Finding 
VI) and that the Immigration Service (proposes to await the final outcome 
of plaintiff's pardon application before attempting to deport him". (Finding IX). 


STATEMENT OF POINTS 


Appellant relies upon the following points in the appeal herein: 


1. The District Court erred in granting summary judgment herein. 


2. The District Court erred in granting summary judgment without 
considering all the available evidence , including appellant's pardon applica- 
tion, his present physical condition, and in denying a trial de hors the im- 
migration record herein. 


3. The District Court erred in making findings of fact not contained 
in the appellee's statement of material facts under Local Rule 9(1)" and 
in concluding that the execution of the order of deportation "as proposed by 
the Immigration authorities will be in accord with due process and the im- 
migration laws of the United States." (Conclusion V). 


4. Appellant's crime of giving a false opinion as to another's liability 
for military service is not a crime involving moral turpitude and he is eligible 


* Now Rule 9(h). 


4 


for adjustment of status as a permanent resident of the United States under 
8 U.S.C, 1255. 


5. Testimony should have been permitted to show abuse of discre- 
tion in denying a stay of deportation to appellant, a seventy-two-year-old 
alien with coronary insufficiency, arteriosclerosis, and angina pectoris, who 
has a pardon application pending before the Attorney General for the crime 
noted in Paragraph 4. 


6. The administrative denial of a stay of deportation herein was an 
abuse of discretion. 


STATUTES AND REGULATIONS INVOLVED 


Section 245 of the Immigration and Nationality Act (8 U.S.C. 1255) 
provides in part: 


"Sec. 245(a). The status of an alien, other than an alien 
crewman who was inspected and admitted or paroled into 
the United States may be adjusted by the Attorney General, 
in his discretion, and under such regulations as he may 
prescribe, to that of an alien lawfully admitted for perma- 
nent residence if (1) the alien makes an application for 
such adjustment, (2) the alien is eligible to receive an im- 
migrant visa and is admissible to the United States for 
permanent residence, and (3) an immigrant visa is im- 
mediately available to him at the time his application is 
approved." 


Section 212(a)(9) of the Immigration and Nationality Act (8 U.S.C. 
1182(a)(9)) provides for the exclusion of: 


"Aliens who have been convicted of a crime involving 
moral turpitude * * *," 


8 Code of Federal Regulations 243.3(b) provides in part: 


“the district director * * * may in the exercise of his dis- 
cretion and for good cause shown, stay the execution of 
a warrant and order of deportation for such time and under 
such conditions as he may deem appropriate." 
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SUMMARY OF ARGUMENT 


Appellant , a seventy-two-year-old native of England with coronary 
insufficiency, arteriosclerosis and angina pectoris, sought a stay of deporta- 
tion upon grounds of ill health and in view of a pardon application which would 
remove a criminal conviction and enable him to become a permanent resi- 


dent under 8 U.S.C. 1255. This request for a stay was denied, but in the 
Court below, appellee represented that appellant would not be deported prior 
to another evaluation of his physical condition and the final outcome of his 
pardon application. Appellee's shift in the Court below, in now agreeing to 
withhold deportation until a new physical examination is given appellant and 


until his pardon application is determined, rendered this issue moot. Robe- 
son v. Acheson, 91 U.S. App. D.C. 227, 198 F. 2d 985 (1952); Spreckles Sugar 
Co. v. Wickard, 75 U.S. App. D.C. 44,131 F. 2d 12 (1914). In any event, on 
the merits, it was an abuse of discretion to deny appellant a stay of deporta- 
tion. U.S. ex rel. McLeod v. Garfinkel, 127 F. Supp. 591 (D.C. WD. Pa., 
1955) , and to decide the issues herein upon the basis of facts not in the re- 
cord and without the pardon application or the views of the Pardon Attorney. 


Appellant was denied adjustment of status under 8 U.S.C, 1255 upon 
the ground that a submission of a false opinion to a Selective Service Board 
as to the irreplaceability of Serge Rubinstein's services was a crime in- 
volving moral turpitude. A false opinion is not even a crime in the District 
of Columbia and should not, therefore, be considered one involving moral 
turpitude. Chaplin v. United States, 81 U.S. App. D.C. 80, 157 F. 2d 697 
(1946). 


ARGUMENT 


I 


THE DISTRICT COURT ERRONEOUSLY GRANTED APPELLEE 
SUMMARY JUDGMENT ON THE ISSUE OF A STAY OF . 
DEPORTATION. ON THIS ISSUE THE ACTION SHOULD 
HAVE BEEN DISMISSED AS MOOT 


Appellant, a seventy -two-year-old native of England with coronary 


6 


insufficiency, arteriosclerosis, and angina pectoris (J.A. 6), sought a stay 


of deportation on October 1, 1959 (J.A. 7) alleging his ill health and the 
pendency of a pardon application before the Department of Justice which 
would remove the bar to the grant of permanent residence pursuant to 8 
U.S.C. 1255. 


Appellant's physician, Dr. Kagan, submitted a statement confirming 
the facts relating to his ill health and certifying that he needed "physical 
and mental rest and medical attention" (J.A. 6). A Public Health Surgeon 
confirmed Dr. Kagan's diagnosis. The Public Health Service noted: 

"Cardiogram indicated coronary changes. Repeated graphs 

would have to be made before a proper diagnosis could be 

given on a basis of study of several as a whole" (J.A. 7). 

Although the recommended repeated graphs were not taken and not- 
withstanding the conclusion that appellant needed physical and mental rest, 
the Public Health Surgeon concluded that he: 

"can find no reason to state or believe that normal, com- 

fortable, modern travel is likely to be injurious to life or 

limb.” 

No finding was made as to the effect of uprooting appellant from his 
present surroundings nor the normal effect of the emotional strain resulting 
from deportation. On the basis of the incomplete Public Health Service re- 
port, a stay of deportation on physical grounds was denied on October 2, 
1959 (J.A. 8). 


A stay was also sought pending disposition of a pardon application 
filed with the Attorney General of the United States to remove appellant's 
conviction under 50 U.S.C. App. 311. Appellant had been convicted for being 
a party to the making of a false statement of opinion in 1947 as to the non- 
liability of military service of Serge Rubinstein and received a suspended 
sentence therefor. The grant of the pardon would remove any doubt as to 
his eligibility to apply for permanent residence under 8 U.S.C. 1255 (J.A. 3). 
Although this application is pending before the Attorney General, who also 
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administers the immigration laws, the Immigration Service refused to stay 
deportation pending the outcome of the pardon application. 


Appellee moved in the District Court in the alternative to dismiss 
or for summary judgment. Upon appellee's representations the District 
Court found (J.A. 20, Finding of Fact VII): 


"Tf the deportation order is sustained on judicial review 
and plaintiff's deportation is to be effected thereunder, 
the Immigration authorities propose to have the United 
States Public Health Service again conduct a physical 
examination of plaintiff and will deport him under the 
outstanding order only on a new certification by the 
United States Public Health Service that travel under 
the then-prevailing conditions would not endanger his 
health." 


Finding of Fact ix entered below on the representations of appellee 
reads as follows: 


"Plaintiff has pending an application for Presidential | 
pardon of the criminal offenses of which he was con- 
victed in 1947, before the Pardon Attorney, Department 
of Justice. The Pardon Attorney has determined that 
only after all other available remedies have been ex~ 
hausted, will it be proper.to consider plaintiff's case 
with a view to the possible grant of Executive clemency. 
He has indicated that it is deemed inappropriate to ask 
the President to consider exercising his pardon power in 
a case where it appears another remedy may be avail- 
able. The Immigration authorities propose to await the 
final outcome of plaintiff's pardon application before at- 
tempting to deport him under the outstanding deportation 
order, if finally sustained on judicial review." 


Upon these Findings of Fact it was concluded that the applications 
for a stay of deportation were denied in the proper exercise of administrative 
discretion (Conclusion IV) and that the proposed deportation of appellant will 
be "in accord with due process and the immigration law of the United States" 
(Conclusion V). 


1. Initially, it should be observed that the record below contains 
neither the pardon application herein nor the views of the Pardon Attorney. 
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Appellee's statement as to material facts under Local Rule 9(h) fails to con- 
tain any allegation as to these items. We submit that the Court below er- 


roneously considered non-record facts herein. 


2, Accepting the findings below (Nos. VIII and IX) and appellee's 
representations herein that appellant will not be deported before action is 
taken on his pardon application and not before another physical examination, 
it is obvious that appellee does not intend to rely upon his denial of a stay of 
October 2, 1959. 


In view of the appellee's determination to reconsider and review anew 
his order of October 2, 1959, and in view of his representations that appel- 
lant will be permitted to pursue to conclusion his pardon application prior to 
effectuating deportation, the issue presented on this phase of the case is moot. 
As to this issue, the Court below should not have granted summary judgment 
to appellee but should have dismissed upon the ground of mootness. 


Robeson v. Acheson, 91 U.S. App. D.C. 227, 198 F. 2d 985 (1952). 


Spreckles Sugar Co. v. Wickard, 75 U.S. App. D.C. 44, 131 F. 2d 12 
(1941). 


aa 


ON THE MERITS, THE DISTRICT COURT ERRED IN GRANTING 
SUMMARY JUDGMENT ON THE ISSUE OF STAYING APPEL- 
LANT'S DEPORTATION 
Administrative denials of stays of deportation are judicially review- 
able. Lim Fong v. Brownell, 215 F. 2d 683 (C.A. D.C., 1954); U.S. ex rel. 
Paschalidis v. District Director, 143 F. Supp (D.C. SD. N.Y., 1956); U.S. 
ex rel. McLeod v. Garfinkel, 129 F. Supp. 591 (D.C. W.D. Pa., 1955). 


In U.S. ex rel. McLeod v. Garfinkel, supra, the Attorney General 
refused to grant a stay pending consideration of a New York State pardon 
application which, if granted, would permit McLeod to become a permanent 
resident. This refusal was considered reviewable and an abuse of discre- 
tion. Subsequent litigation reveals that McLeod secured his pardon and his 
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right to become a permanent resident. McLeod v. Peterson, 283 F. 2d 180 
(C.A. 3, 1960). 


The instant case is stronger. Here is a seventy -two-year-old coro- 
nary appellant with a pardon application pending, not before another agency, 
but before the Attorney General. One arm of the Attorney General (the Im- 
migration Service) seeks to deport appellant on grounds which can be re- 
moved by another arm of the Attorney General (the Pardon Attorney's office). 
Yet, the Immigration Service will not await the ruling of the Pardon Attorney. 
As in the McLeod case, this is a clear abuse which should not be countenanced. 
In addition, the Pardon Attorney's record will show that there is considerable 
doubt that appellant was ever guilty of the crime for which he was convicted 
and we urge that this case should not have been decided without review of that 
record. Finally, the record will show arbitrary action in the determination 
that appellant may be deported without danger to his life. Absolutely no ac- 
count has been taken of the emotional disturbance which would be caused in 
wresting appellant from his friends and surroundings here and summarily 
deporting him to England. 


pang 


APPELLANT IS ELIGIBLE FOR ADJUSTMENT UNDER 8 U.S.C. 
1255. HIS CRIME DOES NOT INVOLVE MORAL TURPITUDE 


Appellant sought permanent residence herein pursuant to 8 US.C. 
1255. This Section authorizes adjustment of status to permanent residence 
by a temporary visitor or nonimmigrant who is admissible to the United 
States. Appellant was found excludable by reason of his conviction on April 
23, 1957, for violation of 50 U.S.C. App. 311 (J.A. 5 ), a crime found below 
to involve moral turpitude. 


1. Appellant's crime, for which he received a suspended sentence, 
was the submission of a statement to the Selective Service Board of Serge 
Rubinstein alleging that the latter was irreplaceable and needed for the suc- 
cessful continuance of the Panhandle Producing and Refining Company , the 
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Midway Victory Oil Company and the Panhandle Steel Products Company 
(J.A. 18-19) , Finding V). The charge that appellant falsely asserted that 
Rubinstein's services were needed for the successful continuance of the 
companies’ business related to future events and opinion. Appellant was so 
charged with the rendition of a false opinion as to the future. The Second 
Circuit held that this was punishable as a crime. United States v. Rubinstein, 
166 F. 2d 249 (C.A. 2, 1948). The Rubinstein case held in an appeal involv- 
ing appellant herein: 


"To the extent that Chaplin v. United States, 81 U.S. App. 
D.C. 80,157 F. 2d 697, 168 A.L.R. 828, may be in con- 
flict herewith, we decline to follow it." 


Note should be made of United States v. Grayson, 166 F. 2d 863, 866 
(C.A. 2, 1948). where the Second Circuit declared: 


"As we understand it, Grayson's objection is not that the 
prosecution failed to prove what it set out to prove, but 
that opinions , promises, or representations as to the 
future, will not support a charge of fraud. We have re- 
peatedly held the opposite. * * * It is true that in Chaplin 
v. United States, 157 F. 2d 697, the Court of Appeals for 
the District of Columbia by a divided court felt bound to 
hold otherwise in a prosecution for obtaining money under 
false pretenses. We have recently refused to follow this 
ruling in a prosecution for evading the Selective Service 
Act, 50 U.S.C.A. App. 301, et seq. United States v. Rubin- 
stein, 166 F. 2d 249 * * *," 


Chaplin v. United States, 81 U.S. App. D.C. 80, 157 F. 2d 697, 698 
(1946) , following the majority rule on the subject, ruled that a misrepresenta- 
tion by defendants as to their present intention not to return money and buy 
stamps as they said they would did not relate to a "present or past existing 
fact" as would support a conviction for false pretenses. The Court stated: 


"The rule stated in Wharton's Criminal Law, 12th Ed., 
$1439 is that: 'A false pretense, under the statute, 
must relate to a past event or existing fact. Any re- 
presentation with regard to a future transaction is ex- 
cluded.’ * * * 
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"A majority of the courts having this problem placed before 
them have not subscribed to the theory that ‘intention’ , as 
manifest by false and misleading promises, standing alone, 
is a fact in the sense required for a conviction on the charge 
of false pretenses. 


xeeKKK KK KK 


"Not only is the rule deeply rooted in our law, but moreover, 
we think the reasons upon which it is founded are no less 
cogent today than they were when the early cases were de- 
cided under the English statute cited by Wharton, supra. * * * 
Business affairs would be materially encumbered by the ever 
present threat that a debtor might be subjected to criminal 
penalties if the prosecutor and jury were of the view that at 
the time of borrowing he was mentally a cheat. The risk of 
prosecuting one who is guilty of nothing more than a failure 
or inability to pay his debts is a very real consideration." 


This principle is not confined to false pretense cases involving com- 
mercial transactions. It is generally held that a failure to comply with a 
promise, representations as to the future, or a mere expression of opinion, 
does not constitute actionable fraud. 


North American Plywood Corp. v. Oshkosh Trunk & Luggage Co., 
263 F. 2d 543 (C.A. 7, 1959). 


Woodmont Inc. v. Daniels, 274 F. 2d 132 (C.A. 10, 1959), cert. denied 
362 U.S. 968. 


Phillips Petroleum Co. v. Rau, 130 F. 2d 499 (C.A. 8, 1942), cert. 
denied 317 U.S. 685. : 


There can be, therefore, no legal distinction between a false opinion 
in a false pretense prosecution and one involving Selective Service. In this 
jurisdiction under the Chaplin case a false opinion is not acrime. In this 
jurisdiction, a false opinion cannot involve moral turpitude. 


2. In Matter of Galindo, A-6459196, the Board of Immigration Appeals 


held that draft evasion did not involve moral turpitude. In Matter of M. (File 
No. 56133/115), the Immigration Service ruled: 


"The essence of the alien's crime was his attempt to avoid 
military service. As a citizen of this country, which he then 
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"was, such conduct was reprehensible and deserving of 
severe punishment. However, when the motives that 
impel persons to a like course of action are considered, 
such as religious scruples, cowardice, an innate feeling 
that they cannot fight against their fatherland, it is diffi- 
cult to find that such a crime can be described as 'an 
act of baseness, vileness, or depravity in the private 
and social duties to his fellow men or to society," one 
of the commonly accepted definitions of moral turpitude ." 


(See United States ex rel. Mylius v. Uhl, 203 F. 152, 
affirmed 210 F. 860). 


Thereafter, the Board changed its mind and held that the crime of 
Serge Rubinstein, an alien, in conspiring herein to avoid military service, 
did involve moral turpitude. Matter of R,51& N Dec. 29. Later the Board 
held in Matter of S,5 1 & N Dec. 425, that an alien who "knowingly failed and 
refused to report for induction into the military service of the United States" 
and who was convicted therefor was not convicted of a crime involving moral 
turpitude. In Matter of S.B.,61& N Dec. 682, the Board held that desertion 
in time of war, a crime punishable by death, did not involve moral turpitude. 
The Board declared: 

"Although the death penalty may be imposed as a punish- 

ment for the offense, the determinative factor in the 

imposition of the penalty is the urgency of the situation 

at the time of the commission of the offense, and not any 

heinousness inherent in the act itself. We cannot say 

that the elements of the offense are such that the com- 

mission thereof would be commonly regarded as a mani- 

festation of personal depravity or baseness on the part of 

respondent." 

All crimes do not involve moral turpitude. It is in the depraved 
criminal intent of the law violator that moral turpitude inheres. U.S. ex rel. 
Meyer v. Day, 54 F. 2d 336 (C.A. 2, 1931); U.S. ex rel. Shladzien v. Warden, 
45 F. 2d 204 (E.D. Pa., 1930); U.S. ex rel. Mongiovi v. Karnuth, 30 F. 2d 
825 (W.D. N.Y., 1929); Wasserman, Crimes Involving Moral Turpitude, 
March, 1944, Monthly Review, Immigration and Naturalization Service, p. 5. 


Analysis of appellant's crime in the light of this test and by com- 
parison with crimes held not to involve moral turpitude will disclose that his 
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crime did not imply personal depravity or baseness. Analysis of his im- 
migration file and his pardon application file will confirm this. 


CONCLUSION 


For the foregoing reasons, it was error to grant appellee summary 


judgment. The decision below should be reversed. 


JACK WASSERMAN 


DAVID CARLINER 


Warner Building 
Washington, D.C. 


Attorneys for Appellant 
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Application for Stay of Deportation, File No. AS 424 967 DB, 
October 1, 1959 . F . 


Letter from Jos. C. Dernetz, Supervisory Deportation Officer, to 
Mr. Allan Gordon-Foster, dated October 2, 1959 . 


Letter from Dr. James E. Culbert to U.S. Department of Justice, 
Immigration & Naturalization Service, dated October 7, 1959 


Order of Acting Regional Commissioner, dated November 27, 1959 


Defendant's Statement of Material Facts as to Which There is No 
Genuine Issue (In Support of Defendant's Motion for Spica 
Judgment) , Filed November, 15, 1960 5m ie 

Findings of Fact and Conclusions of Law, Filed January 30, 1961 

Judgment, Filed January 30, 1961 5 


Notice of Appeal, Filed March 15, 1961 


JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ALLAN GORDON-FOSTER 
Hotel Woodstock 

127 West 43rd Street 

New York, New York 


Vv. CIVIL ACTION NO. 2899-59 


WILLIAM P. ROGERS 
Attorney General of the 
United States 


Proceedings 


Complaint, appearance; filed. 


Summons, copies (3) and copies (3) of Complaint issued U.S. 
Atty ser 10-15-59, Atty Gen ser. 10-19-59. 


Stipulation extending time for deft to answer to and including 
January 15,1960: Appearance of Robert J. Asman as atty 
for deft; filed. 


Stipulation of counsel for pltf and deft for removal of cause 
from operation of Rule 13; filed. 


Order removing cause from operation of Rule 13 until June 
15,1960. (N); Keech, J. 


Stipulation extending time for deft to answer to and including 
9-15-60. (Fiat--McGuire, J.); filed. 


Stipulation extending time to answer complt to & including Nov. 
15, 1960. (FIAT) Letts, J. 


Motion of deft to dismiss and alternative motion for summary 
judgment; c/m 11-15-60; Statement of Material facts P & A 
Exhibit "A"; M.C. 11-15-60; Appearance of Oliver Gasch, 
Edward P. Troxell, John F. Doyle, Gil Zimmerman. 


Proceedings 


Opposition of pltff to motion to dismiss, etc., c/m 1-5-61; filed. 


Reply of deft. to pltff's opposition to motion to dismiss or for 
summary judgment; c/m 1-18-61; filed. 


Findings of fact and conclusions of law. (N). Walsh, J. 


Order granting motion of defendant for summary judgment and 
dismissing cause. (N). Walsh, J. 


Notice of appeal by pltff.; copy mailed to Oliver Gasch. Deposit 
by Wasserman $5.00. filed. 


[Filed October 15, 1959] 


COMPLAINT 


(Declaratory Judgment Action - Review of Denial of Adjustment of 
Immigration Status and Refusal to Stay Deportation) 

Plaintiff, by his attorneys, respectfully alleges as follows: 

1. This is an action for a declaratory judgment under the Declara- 
tory Judgment Act (28 U.S.C. 2201) and for review under the Administrative 
Procedure Act (5 U.S.C. 1009). 

2. Plaintiff is a native andcitizen of England. 

3. Defendant, William P. Rogers, is the Attorney General of the 
United States and is charged with the administration of the Immigration 
and Nationality Laws of the United States. 

4. Plaintiff was lawfully admitted to the United States as a visitor 
on November 18, 1956, and has been here ever since. 

5. Plaintiff previously resided in the United States from 1938 to 
1953. 

6. In 1947 plaintiff received a suspended sentence for violation of 
50 U.S.C. App. 311 in that he falsely asserted an opinion as to whether 
Serge Rubinstein should be deferred from military training and service. 

7. The aforesaid crime did not involve moral turpitude. 


8. A pardon application is presently pending before the Depart- 
ment of Justice addressed to the President for the foregoing crime. 

9. Plaintiff has been ordered deported for overstaying his visit in 
the United States. . 

10. On September 28, 1959, pursuant to Section 245 of the Immigra- 
tion and Nationality Act of 1952, as amended (8 U.S.C. 1255), plaintiff filed 
an application with the defendant , William P. Rogers, to adjust his status 
in the United States to that of lawful permanent resident. 

11. Plaintiff's application for adjustment has been denied upon the 
ground that he is ineligible for adjustment of status. 

12. Plaintiff is eligible for such adjustment as a matter of law. 

13. Plaintiff has requested defendant to stay his deportation pending 
consideration of his application for adjustment of status and his pardon 
application and such request has been denied. 

14. Plaintiff is seventy-two years of age, has coronary insufficiency 
and angina pectoris. Request has been made for a stay of deportation upon 
this ground and such request has been denied. 3 

15. The denial of a stay of deportation herein is an abuse of dis- 
cretion and contrary to law. 

16. Unless restrained defendant will deport plaintiff and cause him 
irreparable damage. 

WHEREFORE, Plaintiff requests judgment: 

(a) Declaring that he is entitled to have his application processed 
under 8 U.S.C. 1255. 

(b) Declaring that plaintiff may not be denied adjustment of status 
to that of permanent resident upon the ground that he is ineligible. 

(c) Declaring that defendant may not deport plaintiff until he has 
considered and ruled upon his application under 8 U.S.C. 1255, 

(d) Restraining defendant from deporting plaintiff. 


(e) For such other and further relief as may be proper. 


/s/ Jack Wasserman 


/s/ David Carliner 


Attorneys for Plaintiff 
* xx 


[Filed November 15, 1960] 


DEFENDANT'S MOTION TO DISMISS AND 
ALTERNATIVE MOTION FOR SUMMARY JUDGMENT 


Comes now the defendant by and through his attorney, the United 
States Attorney, and respectfully moves the Court to dismiss the complaint 
for failure to state a claim upon which relief can be granted, and in the 
alternative to grant summary judgment in his favor on the ground that there 
is no genuine issue as to any material fact and defendant is entitled to judg- 
ment as a matter of law. 

Incorporated herein and made a part hereof by reference is the 
certified administrative record relating to the plaintiff, bearing Immigra- 
tion and Natrualization Service file No. A5424967, and marked (for identifi- 
cation purposes only) as defendant's Exhibit "A". 

In support of the Motion for Summary Judgment, defendant herewith 
submits the required Statement of Material Facts and Memorandum of Points 
and Authorities. 


/s/ Oliver Gasch 
United States Attorney 


/s/ Edward P. Troxell, Principal 
Assistant United States Attorney 


/s/ John F. Doyle 
Assistant United States Attorney 


/s/ Gil Zimmerman, Special 
Assistant United States Attorney 


[Certificate of Service] 


EXCERPTS FROM EXHIBIT "A" ATTACHED TO 
DEFENDANT'S MOTION TO DISMISS AND | 
ALTERNATIVE MOTION FOR SUMMARY JUDGMENT 


DISTRICT COURT OF THE UNITED STATES. 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA ) 
v. NO. €122/153 
ALLAN GORDON FOSTER ) 


JUDGMENT 


On this 23rd day of April, 1947, came the attorney for the govern- 
ment and the defendant appeared in person and by counsel. 

It is Adjudged that the defendant has been convicted upon his plea of 
not guilty and a verdict of guilty of the offense of unlawfully making and be- 
ing parties to the making of false statements as to nonliability of a registrant 
under Selective Training & Service Act of 1940 and conspiracy so to do T. 

50 Sec. 311 USC as charged and the court having asked the defendant whether 
he has anything to say why judgment should not be pronounced, and no suf- 
ficient cause to the contrary being shown or appearing to the Court, 

It Is Adjudged that the defendant is guilty as charged and convicted. 

It Is Adjudged that the defendant is sentenced to Two Years and fined 


$5,000. on each of counts 2 and 3. Prison sentence on counts 2 & 3 to run 


concurrently. Execution of prison sentence on counts 2 & 3 suspended and 
defendant placed on probation for a period of Five Years, subject to the 
standing probation order of this Court. Condition of Probation that fines 
on counts 2 & 3 be paid within Six Months. (signed) 

United States District Judge 


A. S, Kagan, M. D. 
Wyoming Building 

853 Seventh Avenue 
Corner 55th Street 
New York, N. Y. 


x * 
To whom it may be concern 
CERTIFICATE 

This is to state, that A Gordon Foster 71 year old of Hotel Wood- 
stock 127 43d St, New York City, was examined by me on September 2nd 
1959. 

Patient complained of dificulties of climbing stairs, palpitation, 
precordial pain on physical or emotional strain. Physical examination 
showed: Aorta is slight enlarged, Heart is enlarged to the right about 1/2 
inch from the middle line of Sternum; presystolic murmur at the apex of 


the heart; accentuation of second sound in third right interspace. Extra- 
systoles after 5-6 normal heart beats. Pulse rate: 78-86 per minute; 


Blood pressure: 170/90. Sclerotic changes in perpheral bloodvessels. 
Oedema at the ankles. Prostate gland hard and difuselly enlarged. 


Diagnoses: Coronary insuficiency; Arterioscleroses; Prostate 
Hyprtrphy. Angine pectoris. 


Conclusion: Patiend needs physical and mental rest and medical 
attention. 


Prognoses: is doubtfull if patient would not follow medical advice. 


Treatment: Rest; anticoagulant medication; and Peritratenitro- 
glycerin tablets. 


/s/ A. S. Kagan, M. D. 
September 2 1959 


MEMORANDUM FOR FILE: September 30, 1959 

Sora A5 424 967 Dep. 

Dr. Smith, United States Public Health Service, reported today 
that subject was examined by Dr. Culbert on September 23,1959. Dr. 
Culbert's diagnosis agreed with Mr. Gordon's personal physician, 
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Dr. A. S. Kagan. However, he stated that NORMAL COMFORTABLE 
TRAVEL should not be too upsetting or incur danger to his life. 

Cardiogram indicated Coronary changes. Repeated graphs would 
have to be made before a proper diagnosis could be given on a basis of a 
study of several as a whole. 

Dr. Culbert stated further that his findings in Mr. Gordon's case 
would aptly apply to almost any person of subject's age group. 

/s/R.S. Kellogg 


United States Department Of Justice 
Immigration and Naturalization Service 


APPLICATION FOR STAY OF DEPORTATION 
File No. A5 424 967 DB 
Date October 1, 1959 


xx * 


x * * 


1. My name is Allan Gordon-Foster. 

2. My present address is Hotel Woodstock, 127 W. 43rd St., New 
York City. 

3. Lama citizen or subject of England, and hold a passport valid 
until I believe the Immigration Service has valid travel documents, 

4. My deportation has been directed to England, and I request a 
stay of deportation until Indeterminate because (1) Application for pardon 
for deportable offense is presently pending before the office of the Pardon 
Attorney , Department of Justice, Washington, D.C. Request is made for 
stay of deportation until that application has been acted upon; (2) applica- 
tion for adjustment of status under Section 245 of the Immigration and 
Nationality Act has been filed with the Immigration and Naturalization 
Service at New York City. Request is made for stay of deportation until 
this application is acted upon; (3) my present physical condition is such 
that deportation should be withheld. I suffer from Coronary insufficiency , 


Arteriosclerosis, Prostate hypertrophy and Angina pectoris. Confirmation 
of my condition is pending before the U. S. Public Health Service which 


examined me on September 23, 1959. 


October 2, 1959 A5 424 967 DB 


Mr. Allan Gordon-Foster 
c/o Hotel Woodstock 

127 W. 43rd Street 

New York, N.Y. 


Dear Sir: 

Your application for a stay of deportation has been carefully con- 
sidered and denied. 

After completing your physical examination the United States Public 
Hospital Service has reported that normal comfortable travel will not en- 
danger your health. 


An application for adjustment of your status under Section 245 of 
the Immigration and Nationality Act presently pending in the Application 
Section of this office will not serve to stay your deportation. 

Very truly yours, 


Jos. C. Dernetz, Superviso 
CC: Jack Wasserman, Esq. /s/ DeRSRAEDN Cale a 
* Ok Ok ; 


October 7, 1959 


U.S. Department of Justice 
Immigration & Naturalization Service 
70 Columbus Avenue 
New York 23, N. Y. Att: Joseph C. Dernetz 
Supervisory Deportation Officer 


Re: Allan Gordon-Foster 
File No. A5 424 967 
Gentlemen: i Our Reg. #72392 


The above named was examined, in accordance with your request 
of September 18, 1959, on September 23, 1959. 

Following a history and physical examination a clinical impression 
of coronary insufficiency was formulated. An electrocardiogram was per- 
formed. I concur with Dr. Kagan's findings but can find no reason to state 


or believe that normal, comfortable, modern travel is likely to be injurious 
to life or limb. Mr. Gordon-Foster is in need of continuous medical care 
and follow-up at intervals, but this again should not be deterent to travel. 


/s/ James E. Culbert 
SA Surgeon (R) 


UNITED STATES DEPARTMENT OF JUSTICE 
IMMIGRATION AND NATURALIZATION SERVICE 
NORTHEAST REGIONAL OFFICE 
BURLINGTON, VERMONT 


File: A5 424967 (New York) ited 27,1959 


In re: 


ALLAN GORDON-FOSTER 


PROCEEDINGS UNDER SECTION 245 OF THE IMMIGRATION AND NA- 
TIONALITY ACT 


IN BEHALF OF APPLICANT: Jack Wasserman, Esq. 


Warner Building 
Washington 4,D.C. 


APPLICATION: Adjustment of status to permanent residence 


The application was denied October 19, 1959, by the District Direct- 


or. The case is now before me on appeal. The denial ae the District Di- 


rector was on two grounds: 


(1) That the applicant is excludable under section 212(a)(9). 
of the Immigration and Nationality Act, as amended, by reason of 
his conviction on April 23, 1957, of a crime involving moral turpi- 


tude, to wit, violation of Title 50, Section 311 of the U.S. Code, un- 
lawfully making and being a party to the making of false statements 
as to nonliability of a registrant under the Selective Training and 
Service Act of 1940, and conspiracy so to do; and | 


(2) That the applicant has been found deportable subsequent to 
August 21, 1958, and is therefor ineligible under the regulation, © 
8 CFR 245, for the requested adjustment of status. 

The last deportation hearing was held July 3, 1958, at which time 


the decision of the special inquiry officer was entered and appeal from that 
decision was waived. The second ground for denial is without basis in fact. 


The criminal conviction referred to by the District Director occur- 


red on April 23, 1947, not 1957. The record of conviction in the U. S. Dis- 
trict Court for the Southern District of New York shows the subject alien 
was adjudged guilty April 23, 1947, upon a verdict of guilty of unlawfully 
making and being a party to the making of false statements as to nonliability 
of a registrant under the Selective Training and Service Act of 1940 and 
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conspiring so to do, in violation of Title 50, Section 311 of the U. S. Code. 
The convictions were on Counts II and III of the indictment. Count II set 
forth that on or about February 2, 1943, Serge M. Rubenstein, also known 
as Serge Manuel Rubenstein DeRovello, and Allen Gordon Foster unlaw- 
fully and knowingly did make and were parties to the making of false state- 
ments as to the nonliability of Serge M. Rubenstein for service under the 
Selective Training and Service Act of 1940, as amended. Count II alleged 
that during the period March 1, 1942, to September 1, 1943, inclusive, 
Serge M. Rubenstein and Allen Gordon Foster unlawfully , wilfully and know- 
ingly conspired to knowingly make and be parties to the making of false 
statements as to the nonliability of Serge M. Rubenstein for service under 
the Selective Training and Service Act of 1940, as amended, to enable 
Serge M. Rubenstein to evade the requirements of said Act. Foster was 
sentenced to two years imprisonment and a fine of $5000 on each of Counts 
II and IJ; execution of prison sentences suspended, and placed on probation 
upon the payment of the fines. 

Counsel argues that in some districts filing an affidavit expressing 
a false opinion would not be a crime, citing Chaplin v. United States, 157 
F. 2d 297 (C.A.D.C., 1946); and further if the crime be regarded as one of 
making a false statement under oath, here too no moral turpitude inheres, 
citing 2,1. & N. Dec. 353 and 1,1. & N. Dec. 14. Matter of C.,1,1.&N. 
Dec. 14, related to an alien who falsely swore in connection with an ap- 
plication for an immigrant visa that he was not employed. The Attorney 
General did not hold therein that perjury did not involve moral turpitude, 
but merely that the record did not disclose that C. had admitted the ele- 


ments that go to make up the crime of perjury. Matter of S.,2,1.& N. 
Dec. 353, held that making false statements in an application for registra- 
tion as an alien is not a crime involving moral turpitude, a guilty intent 
and materiality not being essential elements of a violation of Section 36(c) 
of the Alien Registration Act of 1940. Neither is applicable to the case 
now under consideration. 

The Board of Immigration Appeals has already held that convictions 
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under Counts II and III of this indictment are for crimes involving moral 
turpitude. Matter of R.,5,I. & N. Dec. 29, decided by the Board December 
4, 1952, approved by the Attorney General December 29, 1952; motion for 
reconsideration denied by the Board February 6, 1953. The Board pointed 
out that the Court of Appeals found the statements made in support of Ruben- 
stein's request for occupational deferment were not merely expressions of 
opinion as to future need, but statements relating to his then employment 

and his employers' need for his services as of that time (United States v. 
Rubenstein et al., 166 F. 2d 249 (C.A. 2, 1948)). The Board further pointed 
out that in United States v. Grayson, 166 F. 2d 863, 866, the Court of Appeals, 
Second Circuit, referred to the Rubenstein case, and said, "As we understand 
it, Grayson's objection is not that the prosecution failed to prove what it set 
out to prove, but that opinions, promises, or representations as to the future, 
will not support a charge of fraud. We have repeatedly held the opposite. 
Indeed, it has been the law ever since 1896, that to promise what one does 
not mean to perform, or to declare an opinion as to future events which one 


does not hold, is a fraud. It is true that in Chaplin v. United States, 157 F. 
(2d) 697, the Court of Appeals for the District of Columbia by a divided court 
felt bound to hold otherwise in a prosecution for obtaining money under false 


pretenses. We have recently refused to follow this ruling in a prosecution 
for evading the Selective Service Act, 50 U.S.C.A. App. § 301 et seq. (United 
States v. Rubinstein, 166 F. (2d) 249); * * *.". The Board referred to Keegan 
v. United States, 325 U.S. 478 (1945) in which the Supreme Court stated that 
a violation of 50 U.S.C. 311 was "a species of fraudulent conduct", and Jordan 

v. DeGeorge, 341 U.S. 223 (1951), holding that a crime in which fraud is an 
ingredient involves moral turpitude. The Board followed its prior holding 
that if the substantive offense involves moral turpitude, then it follows that 
the conspiracy to commit that offense also involves incre? eee Matter 
of S., 2, I. & N. Dec. 225. 

The determination of the Board of Immigration Avoaals in Matter 

of R., supra, that these convictions were for crimes involving moral turpitude 
are binding upon me (8 CFR 3.1(g)). The applicant is excludable from the 
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United States under section 212(a)(9) of the Immigration and Nationality Act 
as an alien who has been convicted of a crime involving moral turpitude. 
Section 245 of the Immigration and Nationality Act, as amended, requires 
the applicant to be "admissible to the United States for permanent residence." 
The appeal will be dismissed on the ground the applicant does not meet this 
statutory requirement. 

Counsel states there is pending a pardon application for these crimes. 
The applicant has a long, unfavorable immigration record, including an 
arrest and deportation from the United States on June 5, 1953. In view of 
the dismissal of the appeal on the statutory ground described above, no de- 


termination is being made as to whether the applicant is otherwise statutor- 
ily eligible under section 245 of the Immigration and Nationality Act, as 
amended, nor whether, if eligible, the facts would warrant the exercise of 


this form of discretionary relief. 

ORDER: It is ordered that the application be denied on the ground 
that the applicant is not admissible to the United States for permanent 
residence. 


/s/ O. 1. Kramer 
Acting Regional Commissioner 


[Filed November 15, 1960] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ALLAN GORDON-FOSTER, 
Plaintiff 
v. CIVIL ACTION NO. 2899-59 
WILLIAM P. ROGERS, 


Attorney General of the United States, ) 
Defendant. 


DEFENDANT'S STATEMENT OF MATERIAL FACTS AS TO WHICH 
THERE IS NO GENUINE ISSUE (IN SUPPORT OF DEFENDANT'S 
MOTION FOR SUMMARY JUDGMENT) 


ee 
This declaratory judgment action is for judicial review under Sec- 
tion 10 of the Administrative Procedure Act, 5 U.S.C. 1009, of the validity 
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of the administrative action taken by the Immigration and Naturalization 
Service in plaintiff's case. The relating certified administrative record 
accompanies and supports defendant's Motion for Summary Judgment. 

The complaint appears to raise no ground warranting the Court to 
take or consider evidence dehors the certified administrative record. 
Consequently , this Statement of Material Facts -- while it is being sub- 
mitted pursuant to Local Rule 9(1) -- is not a substitute for the material 
facts appearing in the administrative record. But, as an aid to the Court, 
we have endeavored herein to make a fair summary of the material facts 
as reflected in the whole administrative record. 

The Material Facts 


1. Plaintiff is an alien, a native of England and a British national. 
He last entered the United States at New York, N.Y. on November 7, 1956, 
when he was admitted as a temporary visitor. His period of lawful tempor- 
ary stay expired on May 15, 1958, when he came to be illegally in the United 
States and subject to deportation. 

2. Plaintiff does not dispute his deportability. He was accorded a 
hearing in deportation proceedings on July 3,1958. At the hearing he ap- 


plied for and was granted the privilege of voluntary departure at his own 


expense in lieu of deportation; but the grant provided in the alternative 
that if he failed to depart within the time permitted him he would be de- 
ported. No appeal was taken from the Special Inquiry Officer's order of 
July 3, 1958 making this disposition of plaintiff's case. The order for 
plaintiff's deportation has finally vested. Plaintiff applied for a stay of 
his deportation, claiming ill health. His application was denied on Octo- 
ber 2, 1959, following a physical examination of the plaintiff and a deter- 
mination by the United States Public Health Service that travel under 
normal conditions would not endanger his health. | 

3. Plaintiff applied for administrative adjustment of his illegal 
immigration status in the United States to that of an alien lawfully admitted 
for permanent residence, under Section 245 of the Immigration and Na- 
tionality Act, 8 U.S.C. 1255. This application was denied by the District 
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Director, Immigration and Naturalization Service , New York, N.Y. Plain- 
tiff appealed the denial to the Regional Commissioner, Immigration and 
Naturalization Service, Burlington, Vermont. 

4. On November 27-, 1959 the Regional Commissioner entered a 
final order denying the application for administrative adjustment on the 
ground of statutory ineligibility. The Regional Commissioner held that 
under the circumstances of his case plaintiff is inadmissible to the United 
States under the Immigration law on a statutory ground other than the docu- 
mentary requirement for admission. (One of the essential statutory pre- 
requisities to be eligible for adminstrative adjustment under Section 245 
of the Act is that the applicant for adjustment thereunder must be fully 
qualified -- were he to leave the United States and seek reentry -- to ob- 
tain an immigrant visa at an American Consulate abroad and then be admis- 
sible to the United States upon his return and presentation of the immigrant 
visa.) 

5. The Regional Commissioner based his determination of statutory 
ineligibility upon the fact that plaintiff had been convicted during an earlier 
sojourn in the United States of criminal violations of 50 U.S.C. 311, which 
the Regional Commissioner deemed to be a conviction for crimes involving 
moral turpitude within the meaning of the excluding provisions in the Im- 
migration law. In this connection, the record shows: 

(a) Plaintiff had previously entered the United States as a 
visitor in 1938 and illegally overstayed. He had then remained here on 
that occasion until June 5, 1953, when he was deported from the United States. 
(b) During that earlier period of illegal stay in the United States 
plaintiff was convicted on April 27, 1947 in the United States District Court 
for the Southern District of New York for violations of 50 U.S.C. 311. The 
record of conviction disclosed that plaintiff was adjudged guilty after trial 
of unlawfully making, and being a party to the making, of false statements 
as to the nonliability of a registrant under the Selective Training and Serv- 
ice Act of 1940; and of conspiracy to commit those substantive offenses. 
The conviction was under Counts II and III of the indictment. 
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(c) Count II of the indictment specified that on or about Febru- 
ary 2, 1943 plaintiff and his co-defendant, Serge M. Rubinstein, "unlawfully 
and knowingly did make and were parties to the making of false statements 
as to the nonliability of the defendant Serge M. Rubinstein for service" un- 
der the Selective Training and Service Act of 1940 and the regulations issued 
thereunder in that they: | 

"did submit and cause to be submitted to Selective Service Local 
Board No. 44, located in the Borough of Manhattan, City and State of 
New York, an Affidavit - Occupational Questionnaire (Industrial) 
D.D.S. Form 42A, which contained substantially the following state- 
ments: . 

'(a) That because of the character of Serge M. Rubenstein's 
functions, the successful continuance of the operations of Panhandle 
Producing and Refining Co., Midway Victory Oil Co. and Panhandle 
Steel Products Co. depends upon his remaining with the said companies; 

'(b) That it is impossible to replace Serge M. Rubenstein 


without seriously impairing the drilling program and otherwise 


hampering the activities of the Panhandle Producing and Refining 

Co., Midway Victory Oil Co. and Panhandle Steel Products Co.; 
"whereas in truth and in fact, as the defendants then and there 

well knew, said statements were false and fraudulent in that the 

successful continuance of the operations of the Panhandle Producing 

and Refining Co., Midway Victory Oil Co. and Panhandle Steel Pro- 

ducts Co. did not depend upon the defendant Serge M. Rubinstein's 

remaining with them, and it was not impossible to replace the de- 

fendant Serge M. Rubinstein without seriously impairing the drill- 

ing program and otherwise hampering the activities of said companies..” 


(d) Count Il of the indictment specifies that beginning on or 
about March 1, 1942, and continuing thereafter up to and including Septem- 
ber 1, 1943, plaintiff and his co-defendant Serge M. Rubinstein “unlawfully , 
wilfully afid knowingly" conspired with each other and with other persons 
"to knowingly make and be parties to the making of false statements as to 
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“the nonliability of the defendant" Serge M. Rubinstein for service under the 
Selective Training and Service Act of 1940 and the regulations issued there- 
under, and : 

"That it was part of said conspiracy that the defendants, in order to 
obtain for the defendant Serge M. Rubinstein a deferred classification, 
would make, prepare, execute and submit and cause to be made, pre- 
pared, executed and submitted, statements, affidavits, letters and 
documents in which it was falsely stated that the character of the 
defendant Serge M. Rubinstein's functions with Panhandle Producing 
and Refining Co., Midway Victory Oil Co. and Panhandle Steel Pro- 
ducts Co. was such that the successful continuance of the operations 
of said companies depended upon his remaining with them, and that 
it would be impossible to replace the defendant Serge M. Rubinstein 
without seriously impairing the drilling program and other activities 
of said companies . . . [and] 

"That it was further a part of said conspiracy that the defendants 
would do such divers other acts as were necessary to conceal the 
existence of this conspiracy.” 

(e) Following his conviction of these two offenses plaintiff was 
sentenced to two years' imprisonment and a fine of $5000 on each of Counts 
Il and I. Execution of the prison sentences was suspended, and he was 
placed on probation for a period of five years. It was made a condition of 
the probation that the fines be paid within six months. . 

6. In the case of plaintiff's co-defendant , Serge M. Rubinstein, the 
Attorney General had occasion to consider and approve a decision of the 
Board of Immigration Appeals holding the very same criminal violations 
of 50 U.S.C. 311, of which plaintiff stands convicted, to be crimes involving 
moral turpitude. That decision is Matter of R. --, reported at 51. & N. 
Dec. 29 (1952-3). The Regional Commissioner in reaching his determina- 
tion in plaintiff's case that the crimes in question do involve moral turpi- 
tude followed that earlier administrative decision, which gave full consider- 
ation to the entire matter. 

/s/ Oliver-Gasch /s/ Edward P. Troxell 
/s/ John, F. Doyle /s/ Gil Zimmerman 


[Filed January 30, 1961] 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 


This cause having come before the Court on defendant's motion to 
dismiss and alternative motion for summary judgment, and plaintiff's op- 
position thereto; the Court having reviewed and considered the pleadings 
and the certified administrative record incorporated therein, and having 
heard the arguments and considered the memoranda of counsel; and the 
Court, being fully advised in the premises, having heretofore entered its 
oral order directing that defendant's motion for summary judgment be 


granted, 
The Court now makes the following Findings of Fact and Conclusions 
of Law: 
I 


Plaintiff is a male alien, a native of England and a British national. 
He last entered the United States at New York, N.Y. on November 7, 1956, 
when he was admitted as a temporary visitor. His period of lawful tempor- 
ary stay expired on May 15,1958. He then came to be illegally in the United 
States and subject to deportation under the immigration law. 
0 


Plaintiff was accorded a hearing in deportation proceedings on July 
3, 1958, At the hearing he applied for and was granted the privilege of 
voluntary departure at his own expense in lieu of deportation; but the grant 
provided in the alternative that if he failed to depart within the time per- 
mitted him he would be deported. He did not depart within the time author- 
ized, and the order for his deportation then finally vested. 
ani 


Plaintiff applied for administrative adjustment of his illegal immi- 
gration status in the United States, to that of an alien lawfully admitted for 
permanent residence, under Section 245 of the Immigration and Nationality 
Act, 8 U.S.C. 1255. On November 27, 1959 the Regional Commissioner, 
Immigration and Naturalization Service, Burlington, Vermont entered a 
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final order denying plaintiff's application for administrative adjustment. 
This denial was based on the ground that plaintiff is statutorily ineligible 
for such relief from deportation, having been convicted during an earlier 
sojourn in the United States of criminal violations of former 50 US.C. 311, 
deemed to be crimes involving moral turpitude within the meaning of the 
excluding provisions in the immigration law. 

IV 


Plaintiff had previously entered the United States as a visitor in 
1938 and illegally overstayed. He remained here on that occasion until 
June 5, 1953, when he was deported from the United States. During that 
earlier period of illegal stay in the United States, plaintiff was convicted 
on April 27, 1947 in the United States District Court for the Southern Dis- 
trict of New York for violations of former 50 U.S.C, 311. Plaintiff was 
then adjudged guilty after trial of unlawfully making, and being a party to 
the making, of false statements as to the nonliability of a registrant under 
the Selective Training and Service Act of 1940; and of conspiracy to commit 
those substantive offenses. The conviction was under Counts II and Il of 


the indictment. 


Vv 


Count II of that indictment specified that on or about February 2, 
1943 plaintiff and his co-defendant , Serge M. Rubinstein, "unlawfully and 
knowingly did make and were parties to the making of false statements as 
to the nonliability of the defendant Serge M. Rubinstein for service” under 
the Selective Training and Service Act of 1940 and the regulations issued 
thereunder in that they: 

"did submit and cause to be submitted to Selective Service Local 
Board No. 44, located in the Borough of Manhattan, City and State 
of New York, an Affidavit - Occupational Questionnaire (Industrial) 
D.S.S. Form 42A, which contained substantially the following state- 
ments: 

(a) That because of the character of Serge M. Rubinstein's 
functions, the successful continuance of the operations of Panhandle 
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'Producing and Refining Co., Midway Victory Oil Co, and Panhandle 
Steel Products Co. depends upon his remaining with the said com- 


panies; 

‘(b) That it is impossible to replace Serge M. Rubinstein without 
seriously impairing the drilling program and otherwise hampering 
the activities of the Panhandle Producing and Refining Co., Midway 
Victory Oil Co. and Panhandle Steel Products Co.; ' 


"whereas in truth and in fact, as the defendants then and there well 
knew, said statements were false and fraudulent in that the success- 
ful continuance of the operations of the Panhandle Producing and Re- 
fining Co., Midway Victory Oil Co. and Panhandle Steel Products Co. 
did not depend upon the defendant Serge M. Rubinstein's remaining 
with them, and it was not impossible to replace the defendant Serge 
M. Rubinstein without seriously impairing the drilling program and 
otherwise hampering the activities of said companies... ." 

VI 


Count III of that indictment specified that beginning on or about March 
1, 1942, and continuing thereafter up to and including September 1, 1943, 
plaintiff and his co-defendant Serge M. Rubinstein "unlawfully , wilfully and 
knowingly" conspired with each other and with other persons “to knowingly 
make and be parties to the making of false statements as to the nonliability 
of the defendant" Serge M. Rubinstein for service under the Selective Train- 
ing and Service Act of 1940 and the regulations issued thereunder, and: 

"That it was part of said conspiracy that the defendants, in order 
to obtain for the defendant Serge M. Rubinstein a deferred classifi- 
cation, would make, prepare, execute and submit, and cause to be 
made, prepared, executed and submitted, statements, affidavits, 
letters and documents in which it was falsely stated that the character 
of the defendant Serge M. Rubinstein's functions with Panhandle 
Producing and Refining Co., Midway Victory Oil Co. and Panhandle 
Steel Products Co. was such that the successful continuance of the 

_operations of said companies depended upon his remaining with them, 
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"and that it would be impossible to replace the defendant Serge M. 
Rubinstein without seriously impairing the drilling program and 
other activities of said companies . . . [and] 

That it was further a part of said conspiracy that the defendants 
would do such divers other acts as were necessary to conceal the 
existence of this conspiracy." 

vil 


Plaintiff and his co-defendant , Serge M. Rubinstein, appealed their 
convictions to the Court of Appeals for the Second Circuit. The issue whe- 
ther the statements of belief made by plaintiff in support of Rubinstein's 
request for occupational deferment from service in the Armed Forces under 
the Selective Training and Service Act of 1940 were not honestly entertained, 
and were actually 'a fraudulent misrepresentation of present fact, was liti- 
gated in that case, was necessary to decision, and was there decided ad- 
versely to plaintiff. (See United States v. Rubinstein, 166 F.2d 249, 255 
(2d Cir.) cert. denied 333 U.S. 868 (1948). It has thus been adjudicated that 
the specific crimes of which plaintiff was convicted in 1947 involved his 
knowingly making false statements of fact with intent to perpetrate a fraud 


upon the Government in relation to the discharge of its Selective Service 


function. 
Vil 


Following the final vesting of the deportation order against him, 
plaintiff applied for a stay of deportation on the ground of ill health. That 
stay application was denied on October 2, 1959, following a physical exam- 
ination of plaintiff and a determination by the United States Public Health 
Service that travel under normal conditions would not endanger his health. 
If the deportation order is sustained on judicial review and plaintiff's de- 
portation is to be effected thereunder, the Immigration authorities propose 
to have the United States Public Health Service again conduct a physical 
examination of plaintiff and will deport him under the outstanding order 
only on a new certification by the United States Public Health Service that 
travel under the then-prevailing conditions would not endanger his health. 
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ix 


Plaintiff has pending an application for Presidential pardon of the 
criminal offenses of which he was convicted in 1947, before the Pardon At- 
torney , Department of Justice. The Pardon Attorney has determined that 
only after all other available remedies have been exhausted, will it be proper 
to consider plaintiff's case with a view to the possible grant of Executive 
clemency. He has indicated that it is deemed inappropriate to ask the Presi- 
dent to consider exercising his pardoning power in a case where it appears 
another remedy may be available. The Immigration authorities propose to 
await the final outcome of plaintiff's pardon application before attempting 
to deport him under the outstanding deportation order, if finally sustained 
on judicial review. : 

CONC LUSIONS OF LAW 
I 


The criminal violations of former 50 U.S.C. 311, of which plaintiff 
was convicted in 1947, involved his knowingly making false statements of 
fact with intent to perpetrate a fraud upon the Government in relation to the 
discharge of its Selective Service function. And plaintiff is in any event 
barred by the doctrine of res judicata or estoppel by judgment from here 
relitigating that issue which was decided against him on the appeal in those 
criminal proceedings. , 

0 


Plaintiff's said conviction of the offenses of unlawfully and knowingly 
making, and being a party to the making, of false statements as to nonliability 
for service in the Armed Forces, and conviction of conspiracy to commit 


those substantive offenses, are convictions of crimes involving moral turpi- 
tude within the meaning of the excluding provisions of the immigration law. 
- 


Plaintiff is therefore statutorily ineligible to be considered for ad- 
justment of illegal immigration status , under Section 245 of the Immigra- 
tion and Nationality Act, 8 U.S.C. 1255. And the administrative denial by 
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the Regional Commissioner, Immigration and Naturalization Service, Burl- 
ington, Vermont on that ground of plaintiff's application is in full accord with 
due process and the immigration law of the United States. 

IV 


The administrative denials of plaintiff's applications for stay of de- 
portation on the ground of ill health, and on the ground of the pendency of his 
application for Presidential pardon, are not arbitrary or capricious. Those 
applications were denied in the proper exercise of administrative discretion. 

Vv 


The Order of Deportation outstanding against plaintiff is, and its exe- 


cution as proposed by the Immigration authorities will be, in accord with due 
process and the immigration law of the United States. 
VI 


There is no genuine issue as to any material fact and defendant is 
entitled to judgment as a matter of law. Plaintiff's action must therefore be 
dismissed, and defendant's motion for summary judgment granted. 


IT IS SO ORDERED, and counsel for defendant will submit appropriate 
judgment in accordance herewith. 


/s/ Leonard P. Walsh 
United States District Judge 


Dated: This 30th day of January, 1961. 


[Certificate of Service] 


[Filed January 30, 1961] 
JUDGMENT 


Upon the basis of the Findings of Fact and Conclusions of Law here- 
with entered in this cause, 
It is on this 30th day of January, 1961, 
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ORDERED , ADJUDGED AND DECREED: 
(1) That defendant's motion for summary judgment be and the same 
is hereby granted; and : 
(2) That plaintiff's action be and the same is hereby dismissed. 
/s/ Leonard P. Walsh — 
United States District Judge 


[Certificate of Service] 


[Filed March 15, 1961] 


NOTICE OF APPEAL 


Notice is hereby given this 14th day of March, 1961, that Allan Gordon- 
Foster hereby appeals to the United States Court of Appeals for the District 
of Columbia from the judgment of this Court entered on the 30th day of Janu- 
ary, 1961, in favor of the defendant , William P. Rogers against said Allan 
Gordon-Foster, plaintiff. 
/s/ Jack Wasserman 


/s/ David Carliner 


Warner Building 
Washington, D.C. 
Attorneys for Plaintiff 


Copy to: Honorable Oliver Gasch 
United States Attorney 
United States Court House 
Washington 1, D.C. 
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No. “16311 
QUESTIONS PRESENTED 
In the opinion of the appellee, the following questions are 
2 ted: 2 > 


(1) This is a declaratory judgment action brought to re- 
view the Attorney General’s denial, on the ground of statutory 
ineligibility, of an alien’s application for adjustment of status. 
The District Court upheld the Attorney General’s determina- 
tion that the alien’s conviction on two counts of an indictment 
charging (a) the knowing making of false statements as to 
the liability of another for military service, and (b) conspiracy 
to make such false statements, constituted convictions of 
crimes involving moral turpitude. Is the ruling that these 
convictions involved moral turpitude erroneous? 

(2) The alien’s complaint in this action for declaratory and 
injunctive relief alleged that the Attorney General had arbi- 
trarily denied his application for a stay of deportation pending 
action on a pardon application submitted to the Department 
of Justice, and that the Attorney General would deport the 
alien if not restrained. On the basis of untraversed representa- 
tions by government counsel, the Court found that the At- 
torney General in fact intended to await the final outcome of 
the pardon application before attempting to deport the alien. 
In view of this finding, did the District Court err in granting 
summary judgment for the Attorney General and dismissing 
the action? 

(3) The alien further alleged that the Attorney General 
had arbitrarily denied his application for a stay of deportation 
on grounds of ill health. The District Court found on uncon- 
tested exhibits that a Public Health Service physician, after 
examination of the alien, stated as his professional opinion 
that travel under normal conditions would not endanger the 
alien’s health. It further found that the Immigration authori- 
ties propose to have the Public Health Service again conduct 
& physical examination of the alien after the termination of 
judicial proceedings herein, and that the alien will not be 
deported without a new certification that travel will not 
endanger his health. 
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(a) Does the proposal to conduct a further examination 
updating the diagnosis of the alien’s physical ability to travel 
render moot the question whether denial of a stay is an abuse 
of discretion? 

(b) If the question is not moot, does the refusal of a stay 
amount to an abuse of the Attorney General’s discretion? 


L Appellant has been convicted of a crime involving moral turpitude... 
A. Appellant has been convicted of a crime. 
B. The crime of which appellant has been convicted involves 
moral turpitude. 
Il. The district court properly dismissed appellant's action insofar 
as it claimed abuse of discretion in denial of @ stay pending 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant, an alien, entered the United States as a visitor in 
1938, overstayed illegally, and was deported in 1953. (JA. 
18.) During this period, he and one Serge Rubinstein 
were jointly indicted in the United States District Court for 
the Southern District of New York for violations of, and con- 
spiracy to violate, § 11 of the Selective Training and Service 
Act of 1940, 54 Stat. 894, former 50 U.S.C. App. § 311, which 
makes it a crime to “* * * knowingly make, or be a party to 
the making of, any false statement or certificate as to the fit- 
ness or unfitness or liability or nonliability of * * * any * * * 
person for service * * *.” (J.A. 18.) Specifically, Count II of 
that indictment charged that appellant and Rubinstein “un- 
lawfully and knowingly did make and were parties to the mak- 
ing of false statements as to the nonliability of the defendant 
Serge M. Rubinstein for service * * *” in that they— 
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* ** did submit and cause to be submitted to Selective 
Service Local Board No. 44 * * * an Affidavit—Occu- 
pational Questionnaire (Industrial) D.SS. Form 424A, 
which contained substantially the following statements: 

“(a) That because of the character of Serge M. Ru- 
binstein’s functions, the successful continuance of the 
operations of Panhandle Producing and Refining Co., 
Midway Victory Oil Co. and Panhandle Steel Products 
Co. depends upon his remaining with the said com- 


panies; 

“(b) That it is impossible to replace Serge M. Rubin- 
stein without seriously impairing the drilling program 
and otherwise hampering the activities of the Panhandle 
Producing and Refining Co., Midway Victory Oil Co. 
and Panhandle Steel Products Co.;” 
whereas in truth and in fact, as the defendants then and 
there well knew, said statements were false and fraudu- 
lent in that the successful continuance of the operations 
of the Panhandle Producing and Refining Co., Midway 
Victory Oil Co. and Panhandle Steel Products Co. did 
not depend upon the defendant Serge M. Rubinstein’s 
remaining with them, and it was not impossible to re- 
place the defendant Serge M. Rubinstein without seri- 
ously impairing the drilling program and otherwise 
hampering the activities of said companies * * *. 
(J.A. 18-19.) 

Count III charged that appellant and Rubinstein “unlawfully, 
wilfully and knowingly * * *” conspired to knowingly make 
and be parties to making false statements as to Rubinstein’s 
non-liability to service, and “[t]hat it was part of said conspir- 
acy that the defendants, in order to obtain for the defendant 
Serge M. Rubinstein a deferred classification, would make, pre- 
pare, execute and submit * * *” false statements, affidavits, 
letters and documents containing the same particularly de- 
scribed false assertions. (J.A. 19-20.) 

On April 23, 1947, having entered pleas of not guilty and 
been found guilty by a trial jury, appellant and Rubinstein 
were convicted under Counts II and IIT. (J.A.'5; 18.) On 
appeal to the Second Circuit, they contended that the state- 
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ments of belief made by appellant in support of Rubinstein’s 
request for occupational deferment amounted to no more than 
opinions concerning future facts and were hence not criminal 
under the statute. That contention was explicitly rejected 
and their convictions affirmed. United States v. Rubinstein, 
166 F. 2d 249 (2d Cir. 1948), cert. denied, 333 US. 868. 

On November 7, 1956, appellant again entered the United 
States as a temporary visitor. (J.A.17.) His period of lawful 
temporary stay expired May 15, 1958 (J.A. 17), and his present 
deportability on grounds of overstaying the prescribed term of 
his visit is conceded. At a deportation hearing in July 1958, 
he requested and was granted the privilege of voluntary depar- 
ture in lieu of deportation, the grant providing that if he failed 
to depart within the time fixed he would be deported (J.A. 17). 
He did not depart, and the deportation order became effective. 
. (JA. 17.) 

Appellant then applied for administrative adjustment of his 
status to that of an alien lawfully admitted for permanent 
residence, invoking § 245(a) of the Immigration and Na- 
tionality Act, 66 Stat. 217, as amended, 8 U.S.C. § 1255(a) 
(1958). One of the statutory prerequisites to eligibility for 
adjustment—adjustment being committed to the discretion of 
the Attorney General in the case of aliens who satisfy the 
statutory requirements—is that the alien be “* * ° eligible 
to receive an immigrant visa and * * * [be] admissible to 
the United States for permanent residence * * *.”* Section 
212(a)(9) of the Immigration and Nationality Act, 66 Stat. 
182, as amended, 8 US.C. § 1182(a)(9) (1958), provides that 
the following aliens shall be ineligible to receive visas and shall 
be excluded from admission to the United States: “* * ° 
Aliens who have been convicted of a crime involving moral 
turpitude * * *” On November 27, 1959 the Acting Re- 
gional Commissioner, Immigration and Naturalization Service, 
entered a final order denying appellant’s application for ad- 
justment on the sole ground of statutory ineligibility, holding 
that the crimes of which appellant had been convicted in 1947 
were crimes involving moral turpitude. : (J.-A. 9-12, 17-18.) 


2 "The statute in effect in 1959 has since been amended, see p. 6, infra, 
Dut in no respect pertinent to the issues presented on this appeal. 
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Subsequent to the final vesting of the deportation order 
against him, appellant applied for a stay of deportation on the 
ground of ill health. (J.A.7, 20.) He presented a certificate 
from his personal physician with the diagnoses: “Coronary 
insuficiency; Arterioscleroses; Prostate Hyprtrphy. Angine 
pectoris,” [all sic] and the conclusion: “Patiend [sic] needs 
physical and mental rest and medical attention.” (J.A. 6.) 
The certificate nowhere states the certifying physician’s opin- 
ion that travel would be detrimental to appellant’s health. 
Appellant was then examined by a Public Health Service 
physician, whose professional opinion was that “* * * NOR- 
MAL COMFORTABLE TRAVEL should not be too upset- 
ting or incur danger to * * * [appellant’s] life.” (J.A. 6-7.) * 
The physician stated: “Cardiogram indicated Coronary 
changes. Repeated graphs would have to be made before a 
proper diagnosis could be given on a basis of a study of several 
as a whole,” and added that his “* * * findings in Mr. Gor- 
don’s case would aptly apply to almost any person of subject's 
age group.” (J.A. 7.) Accordingly, the stay application was 
denied on October 2, 1959. (J.A.8, 20.) 

Appellant also applied for a stay of deportation pending 
Presidential action on his application for a pardon with re- 
spect to his 1947 conviction. (J.A. 7.) This application— 
coupled with his application for a stay on medical grounds— 
was denied. (J.A. 8.) 

Thereupon appellant commenced the present action in the 
District Court seeking declaratory and injunctive relief. His 
complaint asserted that the denial of his application for ad- 
justment of status rested on an erroneous conclusion of law 
and asked a declaration that he was not statutorily ineligible 
for adjustment on the sole ground that the crimes of which he 
had been convicted were ones involving moral turpitude. (J.A. 
2-3.) He further alleged ill health and the pendency of his 


* This is quoted from a memorandum in appellant’s immigration file. In 
a letter to the Immigration Service, the examining Public Health Service 
doctor states that he concurs in the findings of appellant’s personal physi- 
cian but “* * * can find no reason to state or believe that normal, comfort- 
able, modern travel is likely to be injurious to life or limb. Mr. Gordon- 
Foster is in need of continuous medical care and follow-up at intervals, but 
this again should not be deterent [sic] totraveL” (J.A.8.) 
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pardon application, whose granting would remove any dis- 
qualification for adjustment arising from his 1947 conviction; 
alleged the filing and denial of his application for stays on these 
two grounds; and alleged that the denial was an abuse of ap- 
pellee’s discretion. Asserting that appellee, unless restrained, 
would deport him, he prayed an injunction prohibiting his 
deportation. (J.A. 2-3.) 

Appellee moved to dismiss or for summary judgment, attach- 
ing appellant’s immigration file (Exhibit “A”) in connection 
with the latter motion. Appellant, opposing the motions, con- 
tested no material issue of fact but argued that on the record 
thus made he was entitled to relief. In uncontroverted repre- 
sentations to the Court, counsel for appellee stated, and the 
Court found, (1) that the Immigration Service intended to 
await the final outcome of appellant’s pardon application be- 
fore attempting to deport him (J.A. 21), and (2) that if the 
deportation order were sustained on judicial review, the Immi- 
gration authorities proposed to have the Public Health Service 
again conduct a physical examination of appellant, and subse- 
quently deport him only upon a new medical certification that 
travel would not, under the then-prevailing conditions, endan- 


ger his health (J.A. 20). Sustaining the administrative deter- 
mination that appellant’s convictions involved moral turpitude 
and barred his eligibility for adjustment, and concluding that 
no abuse of discretion in denial of the application for stays of 
deportation had been shown, the District Court granted ap- 
pellee’s motion for summary judgment and dismissed appel- 
lant’s action. (J.A. 21-23.) 


STATUTES AND REGULATIONS INVOLVED 


Section 245(a) of the Immigration and Nationality Act, 66 
Stat. 217, as amended (72 Stat. 699), 8 U.S.C. § 1255(a) 
(1958), was in effect at the time of appellant’s application for 
adjustment. It provided: 

{a) The status of an alien who was admitted to the 
United States asa bona fide nonimmigrant may be ad- 
justed by the Attorney General, in his discretion and 
under such regulations as he may prescribe, to that of 
an alien lawfully admitted for permanent residence if 
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(1) the alien makes an application for such adjustment, 
(2) the alien is eligible to receive an immigrant visa and 
is admissible to the United States for permanent resi- 
dence, (3) an immigrant visa was immediately available 
to him at the time of his application, and (4) an immi- 
grant visa is immediately available to him at the time 
his application is approved. * * * 

The same section was amended in 1960, 74 Stat. 505, in regards 

not presently pertinent. It now reads (8 U.S.C. § 1255(a) 

(Supp. II, 1959-60) ): 

(a) The status of an alien, other than an alien crew- 
man, who was inspected and admitted or paroled into the 
United States may be adjusted by the Attorney Gen- 
eral, in his discretion and under such regulations as he 
may prescribe, to that of an alien lawfully admitted for 
permanent residence if (1) the alien makes an applica- 
tion for such adjustments, (2) the alien is eligible to 
receive an immigrant visa and is admissible to the 
United States for permanent residence, and (3) an im- 
migrant visa is immediately available to him at the time 
his application is approved. 

Section 212(a) of the Immigration and Nationality Act, 66 
Stat. 182, as amended, 8 US.C. § 1182(a) (1958), provides: 

(a) Except as otherwise provided in this chapter, the 
following classes of aliens shall be ineligible to receive 
visas and shall be excluded from admission into the 
United States: 


~~ * ca 5 2 * ee a 
(9) Aliens who have been convicted of a crime in- 
volving moral turpitude (other than a purely political 
offense), or aliens who admit having committed such a 
crime, or aliens who admit committing acts which con- 
stitute the essential elements of such a crime * * * 
Section 11 of the Selective Training and Service Act of 1940, 
54 Stat. 894, former 50 U.S.C. App. § 311, in pertinent part, is: - 
* *.* any person who shall knowingly make, or be @ 
party to the making of, any false statement or certificate 
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’ as to the fitness or unfitness or liability or nonliability 
of himself or any other person for service under the pro- 
visions of this Act, or rules, regulations, or directions 
made pursuant thereto, or who otherwise evades regis- © 
tration or service * * * or who knowingly counsels, 
aids, or abets another to evade registration or service 
* * © shall * * * be punished by imprisonment for 
not more than five years or a fine of not more than 
$10,000, or by both such fine and imprisonment * * * 

Section 37 of the Criminal Code, 35 Stat. 1096, in its present 
form 18 U:S.C. § 371, formerly provided: 


If two or more persons conspire either to commit any 
offense against the United States, or to defraud the 
United States in any manner or for any purpose, and 
one or more of such parties do any act to effect the object 
of the conspiracy, each of the parties to such conspiracy 
shall be fined not more than ten thousand dollars, or im- 
prisoned not more than two years, or both. 

Title 8 CFR. § 243.3(b) is: 

(b) Stay of deportation. (1) Except as otherwise 
provided in this part, the district director having admin- 
istrative jurisdiction over the place where the alien is 
located may, in the exercise of his discretion, and for 
good cause shown, stay the execution of a warrant and 
order of deportation for such time and under such con- 
ditions as he may deem appropriate. He may grant 
such stay upon his own instance, or upon request of the 
alien. ene 

SUMMARY OF ARGUMENT 
; I 
-- The Immigration Service correctly ruled that appellant has 
been convicted of crimes involving moral turpitude. Appel- 
lant’s attack on those convictions by reliance on Chaplin v. 
United States, 81 US. -App. D.C: 80, 157: F. 2d 697 (1946), is 
meritless. Chaplin, which, held that.one who obtains money 
by falsely representing that he intends to pay it back is not 
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guilty of false pretenses under D.C. Code § 22-1301, is in- 
apposite here for four reasons. First, Congress has by explicit 
statutory terms made an alien’s excludability turn not on his 
guilt but on his conviction, and appellant’s conviction by a 
court having jurisdiction of the offense is unquestioned. Sec- 
ond, were guilt relevant, appellant is collaterally estopped by 
his conviction to contest it. Third, assuming that the issue 
of guilt were open and, further, that District of Columbia law 
applied, the Chaplin rule under D.C. Code § 22-1301 has no 
application to § 11 of the Selective Service Act. That Act, 
which envisages the making of representations to Selective 
Service administrators as a basis for their future action, could 
not plausibly be construed to punish only such knowing false 
statements as do not refer to future conditions. Fourth, the 
false statements which appellant was convicted of making were 
in fact not expressions of future opinion but knowing mis- 
statements of presently existing conditions, as the Second Cir- 
cuit unequivocally construed the indictments. 

Insofar as Chaplin is invoked as going not to appellant’s 
guilt but to his turpitude, the case does not help him. Chaplin 
did not decide that commercial fraud of the kind there in- 
volved was not turpitudinous, but only that it was not crimi- 
nal. Still less did Chaplin decide anything bearing on § 11 of 
the Selective Service Act. Comparison of the crime of making 
knowing false statements regarding another’s liability to mili- 
tary service with analogous crimes held turpitudinous—per- 
jury, false swearing, obstructing by deceit the administration 
of government functions, all those crimes falling within the 
concept of fraud or crimen falsi—establishes beyond question 
that appellant’s offense involved moral turpitude. 


I 


Appellant contends, respecting his claim of abuse of discre- 
tion in refusing him a stay pending action on his pardon appli- 
cation, first, that the issue is moot, and, second, that (if not 
moot) an abuse of discretion is shown. Appellee agrees that 
this issue is not reached on the merits in light of the Immigra- 
tion Service’s avowed intention not to deport appellant until 
his pardon application is acted upon. But this is not because 
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the issue is “moot.” In the present action for declaratory and 
injunctive relief, anecessary precondition of adjudication is the 
existence of a. legal contest between the parties and a threat 
by appellee to take some action prejudicial to‘appellant. Ap- 
pellant alleged these elements but failed to make them eut. 
Therefore, the District Court correctly dismissed the action. 


im 


Appellant makes the same claims of mootness and abuse of 
discretion regarding denial of his stay application premised on 
assertions of Hiness. As to this issue, decision on the merits is 
called for. ‘There exists a present, honest, adverse contest be- 
tween the parties concerning a single concrete legal question: 
whether it is an abuse of ‘administrative discretion to decline 
to stay-deportation-of ‘a 72-year-old coronary patient where the 
uncontradicted medical opinion of the Public Health Service 
examining physician is that travel will not be upsetting or 
dangerous. This contest is not rendered moot simply because 
the Immigration Service plans to examine appellant again fol- 
lowing this judicial review proceeding and to deport him only 


if the «medical diagnosis then remains the same. Such an up- 

dating examination will have to be made, in the interest of 
porate safety, after every judicial review proceeding, and 
if its necessity precludes judicial action, the issue can never ‘be 
litigated. 


On the merits appellee submits that the very statement of 
the question contains its answer: is it:arbitrary and capricious 
for the Attorney General to refuse to stay deportation of a 
deportable alien on the sole ground of ill health where un- 
eontradicted medical evidence establishes that travel will not 

be:upeetting or dangerous? 

ARGUMENT 
L. ‘Appellant ‘eas ‘been convicted ‘of a crime involving ‘moral 
‘turpitude 

Regarding. appellant's application for administrative ad- 

justment of status under..§ 245(a).of the Immigration and 


Nationality Act, this appeal raises a single narrow question. 
6138824—61——_3 
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Appellant concedes, as he must, that the interlocking provi- 
sions of §§ 245(a) and 212(a) (9) operate to make ineligible 
for adjustment an alien who, prior to the time of his applica- 
tion, has “* * * been convicted of a crime involving moral 
turpitude ***” Section 212(a)(9). The Immigration 
Service has denied appellant’s application on the sole ground 
that his 1947 convictions for violation of § 11 of the Selective 
Training and Service Act of 1940 constitute disqualifying con- 
victions under these provisions. This construction of the im- 
migration statute is judicially reviewable in a proceeding for 
@ declaration, e.g., McGrath v. Kristensen, 340 US. 162 
(1950) ; Pagano v. Brownell, 97 U.S. App. D.C. 21, 227 F. 2d 
36 (1955), and the only issue presented in such a p! i 

is whether the administrative construction involves “* * * 
plain error of law.” Brownell v. Gutnayer, 94 U.S. App. D.C. 
90, 91, 212 F. 2d 462, 464 (1954). The issue here is whether 
the Immigration Service has wrongly concluded that appellant 
was, in 1947, convicted of a crime involving moral turpitude. 


A. Appellant has been convicted of a crime 


It is undisputed that in 1947 a judgment of conviction was 
entered against appellant on two counts of an indictment 
charging violation of § 11 of the Selective Training and Service 
Act of 1940. Those convictions were for making and con- 
spiring to make knowing false statements as to the nonlia- 
bility of another to military service: specifically, the indict- 
ment on which appellant was convicted charged that he 
knowingly made and conspired to knowingly make, in an 
affidavit submitted to Serge Rubinstein’s draft board, the false 
and fraudulent statements that the continued successful opera- 
tion of three named corporations ‘depended on Rubinstein’s 
remaining with them and that it was impossible to replace 
Rubinstein without seriously hampering the corporations’ ac- 
tavities, Neither the regularity of the proceedings nor .the 
jurisdiction of the criminal court. are attacked by appellant. 
He seeks, however, to evade the immigration consequences of 
his' convictions ‘by reliance on Chaplin v. Gaited” States, 81 
ees App: a again Be ed Z 
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Chaplin did not involve either the immigration laws or the 
Selective Training and Service Act of 1940. It was a prosecu- 
tion for false pretenses under D.C. Code § 22-1301, which 
punishes anyone who “* * * by any false pretense, with intent 
to defraud, obtains from any person anything of value * * *.” 
The case holds that one who obtains money by deceitfully mis- 
representing that he intends to repay it in the future is not 
thereby indictable under § 22-1301; that the misrepresenta- 
tion required by that section is misrepresentation of a “ ‘present 
or past existing fact * * *,’” id. at 81, 157 F. 2d at 698, and 
that “* * * ‘intention’, * * * standing alone, is [not] a fact 
in the sense required for a conviction * * *.” Id. at 81, 157 
F. 2d at 698. [Original emphasis.] From this, appellant rea- 
sons that “In this jurisdiction under the Chaplin case a false 
opinion [presumably, that for which appellant was convicted] 
is not. a crime. In this jurisdiction, a false opinion cannot in- 
volve moral turpitude.” (Br. 11.) 

The argument from Chaplin is altogether meritless. It is 
neither relevant nor right. In the first place, the very notion 
of collateral attack on the 1947 conviction is inconsistent with 
the express provisions of the Immigration and Nationality Act. 
Congress im §212(a)(9) did not choose to make an alien’s 
excludability (hence his ineligibility for adjustment of status) 
turn on his guilt or innocence as such, but on the fact of his con- 
viction. The Immigration Service was not constituted as a 
court having supreme appellate jurisdiction in criminal cases 
involving aliens. The statute says that aliens “who have been 
convicted * * *” are eo ipso excludable.. Appellant has been 
convicted. His guilt is not in issue.’ Cf. United States ex rel. 
Bruno v. Reimer, 98 F. 2d 92 (2d Cir. 1938). Thus, in the 
similar case.of state disbarment or license-revocation proceed- 
ings where a statute makes professional eligibility turn on. the 
fact of “conviction” of crimes of moral turpitude, it-has-been 
consistently held that the sole inquiry is as to conviction, not 
guilt or innocence... Neibling v. Terry, 352 Mo. 396,177 S.W. 


‘“We'might concede for present purposes that an.alien, in.a proper case,. 
‘could chatlenge the jurisdiction of the conviction;court and also make such 
‘constitutional ‘attack on its procedures:as could not have been made at.the 
original trial or by some subsequent collateral proceeding, ..,In- the present 
case, of course, no questions of this kind are raised. 
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2d 502 (1944); Kravis v. Hock, 136 N.JL. 161, 54 A. 2d 778 
(Ct. Err. & App. 1947) ; cf. In re Teitelbaum, 33 TW. 2d 586, 150 
N.E. 24873 (1958). In the few deportation eases where aliens 
have sought to make collateral attacks on pertinent ermminal 
convictions, such attacks have been summarily rejected. Ng 
Sut Wing v. United States, 46 F. 2d 755 (7th Cir. 1981); United 
States er rel. Millard v. Futtle, 46 F. 2d 342 (E.D. La. 1930); 
cf. Tillinghast v. Edmead, 31 F. 2d 81, 84 (1st Cir. 1929); and 
see Forbes v. Brownell, 149 F. Supp. 848, 849 (D.D.C. 1957) 
(dictum). 

In any event, even were the issue of appellant’s guilt rele- 
vant to his immigration status under the statute, that issue is 
foreclosed by his conviction. No more obvious case of col- 
lateral estoppel could be conceived. On his appeal before the 
Seeond Circuit, appellant argued against the Government pre- 
cisely the same contention he seeks to argue against the Gov- 
ernment now. That argument—critical to an issue determin- 
ative of his guilt—was thoroughly considered and duly rejeeted 
by the Court of Appeals. United States v. Rubinstein, 166 F. 
2d 249, 255 (2d Cir. 1948), cert denied, 333 U.S. 868. Cer 
tainly he cannot relitigate it at this time. Locat 167, Interna- 
tional Brotherhood of Peamsters v. United States, 291 U.S. 298 
(1934) ; United States v. Kaplan, 267 F. 2d 134 (2d Cir. 1959). 

Appeliant’s contention that under Chaplin he is innocent 
“fi]n this jurisdietion * * *” (Br. 11) only emphasizes the 
unsoundness of his claim. The immigration laws, manifestly, 
do not require guilt in all jurisdictions, but only conviction in 
one. It must be remembered that § 212(a) (9) is an exclusion 
provision ; it is to be applied, in most cases, to aliens who have 
never before been in the United States. If appellant’s col- 
Isteral attack contention is sound, this Court is ealled upon, 
on review of exclusion orders, to relitigate under the D.C. Code 


“For purposes of the immigration law, the conviction of a crime ef moral 
turpitude-which suffices to exclude, and in some-circumstances to deport, an 
alien (see §212(a) (9) and § 241(a) (4) of the Immigration and Nationality 
Act, 66 Stat. 204, as amended, 8 U.S.C. $1251(a) (4)) may of course bea 

262 F. 22 880: (7th Cir. 


Cir. 194%) ; Prited States ev ret. Chartrand v. Kornuth, 31 F.Supp. 739 
(W-D.N.Y. 1940). 
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the criminality of acts for which aliens have been convicted in 
Germany, Tobago, the Congo. Under similar reasoning, the 
Court of Appeals for the Ninth Circuit, which perforce lacks 
general criminal jurisdiction, must relitigate under the federal 
Criminal Code the guilt vel non of a Javanese alien convicted 
ef rape (or whatever is equivalent to rape) in Java. Thus, 
one who has stealthily snatched; etc., a purse in Brussels will 
prevail in his exclusion case if he enters the United States at 
San Francisco, but lose if he enters at Washington, D.C. It 
issubmitted that this is a Jess than plausible result. 

However, even assuming arguendo that the issue of guilt 
were open and District of Columbia law applicable—made ap- 
plicable because appellant has chosen the District as his 
forum—the Chaplin case offers him no help. The rule of that 
ease, that expressions of false intention concerning future con- 
duct are not eriminal under D.C. Code § 22-1301, was devel- 
oped in the context of oridnary commercial fraud and informed 
by the danger that “[b]usiness affairs would be materially in- 
cumbered by the ever present threat that a debtor might be 
subjected to criminal penalties if the prosecutor and jury were 
of the view that at the time of borrowing he was mentally a 
ebeat.” 81 US. App. D.C. at 82, 157 F. 2d at 699. These 
considerations, decisive of Chaplin under the broad terms of 
D.C. Code § 22-1301, are not germane to the crime of making 
knowing false statements to a draft board under the selective 
service laws. There is no danger under § 11 of impeding com- 
mercial borrowing—only of impeding draft evasion, as Con- 
gress intended. The whole scheme of the Selective Training 
and Service Act envisages that representations made to Selec- 
tive Service authorities are to serve as the basis of their action 
looking to the future. Classifications are, as they must be, 
prospective; they depend upon information which projects 
ahead in time. For this reason the Court of Appeals for the 
Fourth Circuit, in Jeffre v. United States, 169 F. 2d 218 (1948), 
affirmed the conviction under § 11 of one who, in an applica- 
tion for accupational deferment, made assertions concerning 
employment which, while literally true at the time when made, 
willfully conveyed the false impression that present’ employ- 
ment would continue in the.future. It was for the same reason 
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that the Court of Appeals for the Second Circuit correctly held 
that Chaplin had no application to the crimes of which appel- 
lant was convicted.* 

Moreover, the intractable fact is that the knowing false state- 
ments for which appellant was convicted were not expressions 
of intention or opinion regarding the future; they were fraudu- 
lent misstatements of present fact. This is apparent on the 
face of the indictments, supra, pp. 1-2, which charge that appel- 
lant knowingly falsely stated (a) that because of the nature 
of Rubinstein’s functions, successful continuance of the opera- 
tions of three named corporations depends on his remaining 
with them, and (b) that it is impossible for these companies 
to replace Rubinstein. Authoritatively construing the indict- 
ment in response to appellant’s argument that only future- 
looking opinions were charged, the Second Circuit ruled that 
the charge was one of misstating existing conditions: 

* * * The statements, however, seem to have related 
to his employment and his employers’ need for his serv- 
ices as of the time they were made and thus appear to 
be statements of present facts so far as those facts were 
definitely ascertainable * * *.” 166 F. 2d at 255.° 


Apart from its irrelevance and legal incorrectness, appellant’s 
invocation of the Chaplin decision lacks support in fact. 
Finally, insofar as Chaplin is relied on for purposes of es- 
tablishing the non-turpitudinousness, as opposed to the non- 
criminality, of appellant’s violations of § 11, the case is inap- 
posite. No question of turpitude was involved in Chaplin. 


* The Court in appellant’s case declined to follow Chaplin “[t]o the extent 
that * * *” Chaplin “may be in conflict * * *” with the interpretation of 
$11 there adopted. United States v. Rubinstein, 166 F. 2d 249, 255 (2d Cir. 
1948), cert. denied, 333 U.S. 868. In United States v. Grayson, 166 F. 2d 
863 (2d Cir. 1948), the Second Circuit explained that Rudinstcin had re- 
fused to follow Chaplin “in a prosecution for evading the Selective Service 
Act * * *.” Id. at 866. Grayson itself held that the rule of the false pre- 
tense cases—Chaplin and Biddle v. United States, 156 Fed. 759 (9th Cir. 
1907)—did not apply to mail fraud prosecutions; it did not purport to ques- 
tion the correctness of the false pretense rule within its own sphere of 

*In passing on from this construction of the indictments to discuss the 
Chaplin issue in broader terms, the Second Circuit added: “* * * But we 
are not content to rest our decision here * * *.” 166 F.2d at 255. 


15 


The case did not hold—it could not hold—that the shabby kind 
of commercial fraud in issue there was not turpitudinous; it 
held only that it was not criminal. The two questions, of 
course, are wholly distinct. See United States ex rel. McKenzie 
v. Savoretti, 200 F. 2d 546 (5th Cir. 1952). 


B. The crime of which appellant has been convicted involves moral 
turpitude 


Apart from Chaplin, appellant cites no judicial decisions to 
support his contention that the making of knowing false state- 
ments in violation of § 11 of the Selective Training and Service 
Act of 1940 is non-turpitudinous.’ This is understandable, 
for there are no judicial decisions which would support such a 
claim. To the contrary, all of the relevant decisions concur 
in establishing that the crime of which appellant has been 


* Appellant’s citation of several Board of Immigration Appeals decisions 
(Br. 11-12) is mystifying. For if the Board's decisions are authoritative 
here, they are conclusive against appellant. In Matter of R., 5 Dec. Imm. 
& Nat. Laws 29 (1952), the Board followed two of its earlier decisions 
involving §11 of the Selective Training and Service Act of 1940 and held 
that Serge Rubinstein’s conviction on counts II and III of the 1947 indict- 
ment—the same counts of the same indictment that are in issue here— 
involved moral turpitude. See also Matter of M., 1 Dec. Imm. & Nat. Laws 
619 (1943) ; Matter of S., 4 Dec. Imm. & Nat. Laws 509 (1952). This was 
held, it should be noted, despite the Board's general reluctance to find 
turpitude in crimes involving false statements unless the nature of the 
offense as defined by statute clearly brings the particular crime within 
the ambit of controlling judicial decisions. See ¢.g., Matter of R., 2 Dec. 
Imm. & Nat. Laws 819 (1947) (perjury under Canadian statute which does 
not require materiality as an element of the offense does not involve moral 
turpitude); Matter of G. 8 Dec. Imm. & Nat. Laws 315 (1959) (false 
statement under 18 U.S.C. $1001 does not involve moral turpitude in 
view of conflict among the Circuits as to whether materiality is required) ; 
Matter of B. M., 6 Dec. Imm. & Nat. Laws 806 (1955) (essentially the same) ; 
Matter of S., 2 Dec. Imm. & Nat. Laws 353 (1945), following Matter 
of. C., 1 Dec. Imm. & Nat. Laws 14 (1941), (false statement in registration 
ander Alien Registration Act of 1940 does not involve moral turpitude 
because neither materiality nor mens rea are elements of the offense). 
Compare Matter of B., 7 Dec. Imm. & Nat. Laws 342 (1956) (willful false 
statement with. intent to secure the issuance of a passport does involve 
moral turpitude); Matter of P.. 4 Dec. Imm. & Nat. Laws 373 (1951) 
(knowing false testimony as to a material fact in a naturalization pro- 
ceeding involves moral turpitude) ; Matter of D. G., 6 Dec. Imm. & Nat. 
Laws 488 (1955) (knowing false statement to obtain any benefit under an 
employment security law. involves moral turpitude) ; Matter of 4, 1 Dec. 
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convicted involves moral turpitude within the meaning of the 
immigration laws.* 

What is the nature of that crime? In pertinent part the 
statute, Selective Training and Service Act of 1940, § 11, supra, 
punishes one who (2) knowingly (b) makes or is a party to 
making (c) a false statement (d) as to the nonliability of any 
person to service under the Act. The section reaches‘only a 
person who himself makes or takes affirmative action to cause 
the making of an untrue statement. United States v. Laff- 
man, 152 F. 2d 393 (3d Cir. 1945) ; United States v. Baker, 153 
F. 2d 395 (3d Cir. 1946). The statement must be false and 
known to be false. Caldwell v. United States, 139 F. 2d 121 
(5th Cir. 1943). Moreover, the requirement that the state- 
ment refer to the nonliability of oneself or another for military 
service—rather than simply, as for example 18 U.S:C. § 1001,° 
that it be within the jurisdiction of a department or-agency— 
comports the element of materiality. For applications of the 
statute in this aspect, see, e.g., United States v. Peskoe, 157 F. 
2d 935, 936-937 (3d Cir. 1946), cert. denied, 330 US. 824, re- 
hearing denied, 330 U.S. 856; Denny v. United States, 151 F. 
2d 828, 830-831 (4th Cir. 1945), cert. denied, 327 US. 777. 
Indeed, the Rubinstein case itself found an even more severe 
command of materiality in § 11: it reversed conviction of Ru- 


Imm, & Nat. Laws 436 (1943) (altering records of any person liable 'to 
pay tax, with intent to evade tax, involves moral turpitude). 

It should also be remarked that the Board’s decision in Matter of R., 
supra, is as applicable to appellant as to Rubinstein; the Board’s opinion 
makes clear that the issue of moral turpitude does not turn on such matters 
as whether the false statement is made in connection with one’s own or 
with another person's draft status. See 5 Dec. Imm. & Nat. Laws at 32, 34. 

* As it is appellee’s contention that the decided cases furnish ample and 
compelling authority for disposition of the present one, the scope of this 
brief is ‘limited to consideration of the pertinent precedents. There ‘will 
be no attempt herein to discuss ethical and moral issues—issues such 28 
“personal depravity or baseness” (Appellant’s Br. 13)—in ethical and moral 
terms. Perhaps it is not amiss to recall, however, that Dante puts sitiners 
guilty of frauds in the two lowest circles of hell, with those who ‘swore 
falsely in the deepest pocket of the Eighth Circle and ‘those ‘whose ‘fratids 
were directed against a country in the Ninth beside Lucifer ‘himself. ‘See 
Phe Inferno, Cantos XI, XXX and XXXII-XXXIo. 

*“Whoever, in any matter within the jurisdiction of any department ‘or 
agency of the United States knowingly and willfully falsifies, conceals’ or 
covers up by any ‘trick, scheme, or device ‘a matertal ‘fact, ‘or ‘mikes “uny 
false, fictitious or fraudulent statements or representations * * *,” 
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binstein on one count of the indictment charging knowing 
false statements relative to a possible IIIB deferment (hard- 
ship to dependents), because the Second Circuit found that 
Rubinstein had, contemporaneously with the making of these 
knowing false statements, withdrawn his application for IIIB 
status and sought exclusively a IIB (occupational) deferment. 
United States v. Rubinstein, supra, at 257-258. Finally, the 
courts without exception have found in the word “knowingly” a 
requirement of criminal intent. E.g., United States v. Peskoe, 
supra; United States v. Virzera, 149 F. 2d 188, 189 (2d Cir. 
1945), cert. denied, 326 U.S. 721; Arnold v. United States, 134 
F. 2d 831, 832-833 (5th Cir. 1943), cert. denied, 320 US. 212, 
and see the jury charge approved in United States v. Rooth, 
159 F. 2d 659, 660 (2d Cir. 1947). 

In view of these elements of the offense as the statutory lan- 
guage authoritatively construed establishes them, appellee 
submits that all relevant precedent converges to the conclusion 
that turpitude is involved in violation of § 11. 

1. It is universally held that the crime of perjury involves 
moral turpitude. United States ex rel. Karpay v. Uhl, 70 F. 2d 
792 (2d Cir. 1934), cert. denied, 293 US. 573; United States ex 
‘rel. Boraca v. Schlotfeldt, 109 F. 2d 106 (7th Cir. 1940); 
Kaneda v. United States, 278 Fed. 694 (9th Cir. 1922), cert. 
denied, 259 US. 583; Masaichi Ono v. Carr, 56 F. 2d 772 (9th 
Cir. 1932) ; United States ex rel. Cumberbatch v. Shaughnessy, 
117 F. Supp. 152 (S.D.N.Y. 1953); Ex parte Chin Chan On, 
23 F. 2d 828 (W.D. Wash. 1929) ; and see United States ex rel. 
Alvarez Y Flores v. Savoretti, 205 F. 2d 544 (5th Cir. 1953), 
and United States ex rel. De La Fuente v. Swing, 239 F. 2d 759 
(Sth Cir. 1956), where the issue is treated assettled. Cf. Inre 
King, 165 Ore. 103, 105 P. 2d 870 (1940) (false swearing in- 
volves moral turpitude for purposes of disbarment). Theonly 
respect in which the crime denounced by § 11 differs from per- 
jury is that, under § 11, a knowingly false, material statement, 
made with criminal intent,” is punishable although not made 


>The common-law perjury requirement that the false statement be made 
in a judicial proceeding has been eliminated under the federal statute, 18: 
U.S.C. $1621, and in a number of other jurisdictions, see 1 Burvicx, THe 
Law or Crime, $§ 325, 328 (1946). 
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under oath." This difference, certainly, is not sufficient to ef- 
fect a distinction in regard to turpitude. Thus, in Bisaillon v. 
Hogan, 257 F. 2d 435 (9th Cir. 1958), cert. dented, 358 US. 872, 
convictions under 18 U.S.C. § 1542" for willfully and know- 
ingly making false statements in a passport application with 
intent to induce the issuance of a passport were held to involve 
moral turpitude although § 1542 makes no requirement as to 
an oath. The Bisaillon decision, which is indistinguishable 
from the present case, rests in part on application of the doc- 
trine of the perjury cases. 

2. Quite apart from the question of perjury, it is clear that 
the essence of petitioner’s crime is fraud on the Government. 
Crimes involving fraud have always and without exception 
been held crimes of moral turpitude for immigration purposes. 
United States ex rel. Volpe v. Smith, 289 US. 422 (1933) 
(counterfeiting Government obligations); United States ex 
rel. Berlandi v. Reimer, 113 F. 2d 429 (2d Cir. 1940) (conceal- 
ing distilled spirits subject to tax with intent to defraud the 
Government: “* * * Fraud has ordinarily been the test 


“In fact, the indictment in appellant’s case did charge that the false 
statements which he made were contained in an affidavit. Under the rule 
of United States ex rel. Robinson v. Day, 51 F. 2d 1022 (2d Cir. 1961), and 
United States ez. rel. Zaffarano v. Corsi, 63 F. 2d 757 (2d Cir. 1983), cited 
with approval on this point in Ablett v. Brownell, 99 U.S. App. D.C. 387, 
389 n. 1, 240 F. 2d 625, 627 n. 1 (1957), the particular acts charged in the 
indictment as the means by which the alien violated a criminal statute are 
looked to for the purpose of determining whether or not his conviction is 
turpitudinons, “* * * because it is the specific criminal charge of which the 
alien is found guilty and for which he is sentenced that conditions his de- 
portation, provided it involves moral turpitude.” United States ew rel. 
Zafferano v. Corsi, supra, at 759. Accord: Tseung Chu v. Cornell, 247 F. 
2d 929 (9th Cir. 1957), cert. denied, 355 U.S. 892; Chonan Din Khan v. Bor- 
der, 233 F. 2d 547 (9th Cir. 1958), cert. denied, 357 U.S. 920. If the issue 
had to be decided for disposition of the present litigation, appellee would 
submit that the indictment on which appellant was convicted brings his 
case squarely within the rule of the perjury decisions. But it is appellee’s 
position that § 11, insofar as it penalizes the knowing making of false state- 
ments as to nonliability to service, is on its face and in‘all applications a 
statute whose violation involves moral turpitude. 

™ “Whoever willfully and knowingly makes any false statement_in an 
application for passport with intent to induce or secure the issuance of 2 
passport under the authority of the United States, either for his.own use or 
the use of another, contrary to the laws regulating the issuance of pass- 
ports ° + o” 
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whether crimes not of the gravest character involved moral 
turpitude in the sense of the statute. **” Td. at 431); 
Bermann v. Reimer, 123 F. 2d 331 (2d Cir. 1941) (knowing 
false assurances of solvency made to a vendor) ; United States 
ex rel. Medich v. Burmaster, 24 F. 2d 57 (8th Cir. 1928) (con- 
cealment of assets from trustee in bankruptcy) ; Mercer v. 
Lence, 96 F. 2d 122 (10th Cir. 1938), cert. denied, 305 US. 611 
(conspiracy to defraud) ; Ponzi v. Ward, 7 F. Supp. 736 (D. 
Mass. 1934) (use of the mails to defraud); The Washington, 
19 F. Supp. 719 (S.D. N.Y. 1937) (“détourrement d’une 
somme” of about $15; “* * * fraud and an abuse of trust are 
essential elements of the crime * * *” Id. at 722); United 
States ex rel. Millard v. Tuttle, 46 F. 2d 342 (ED. La. 1930) 
(encumbering mortgaged property with intent to defraud) ; 
and see Nishimoto v. Nagle, 44 F. 2d 304 (9th Cir. 1930), as- 
suming that issuing checks with intent to defraud involves 
moral turpitude. Summing up the principle that has had these 
many varied but consistent applications, the Supreme Court 
said in Jordan v. De George, 341 US. 223 (1951), holding tur- 
pitudinous conspiracy to defraud the Government of taxes on 
distilled spirits: 

* © © [I]t can be concluded that fraud has consist- 
ently been regarded as such a contaminating component 
in any crime that American courts have, without ex- 
ception, included such crimes within the scope of moral 
turpitude. * * * (Jd. at 229.) ” 

To come within the scope of Jordan, the crime need not be 
one in which the statute by its terms refers to fraud or an in- 
tention to defraud; it is sufficient that the nature of the crime 
is assimilible within the concept of crimen falsi. United States 


‘The pertinent state cases are universally in accord. Huff v. Anderson, 
212 Ga. 32, 90 S.E. 2d 329 (1955) (willfully making false claims against the 
United States; school superintendent ousted) ; Berardé v. Rutter, 42 NJ. 
Super. 89, 125 A. 2d S77 (1966), aff'd, 23 NJ. 485, 129.8. 24 705 (1957) 
(delivering a false tax return with intent to evade an assessment; private 
detective’s license revocation affirmed) ; In re Seijas, 52 Wash. 2d 1, 318 P. 
2a: 961 (1957) (willful tax evasion by filing false return; attorney sum- 
marily disbarred) ; In the matter of Kindschi, 52 Wash. 2d 8, 319 P. 2d S24 
(1958) (same; suspension of medical license affirmed) ; State v. Brodson, 
11 Wis. 2d 124, 103 N.W. 2d 912 (1960) (game; attorney suspended). 
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ez rel. Carrollo v. Bode, 204 F. 2d 220 (8th Cir. 1953), cert. 
denied, 346 U.S. 857 (conspiracy to carry on the wholesale 
liquor business while willfully failing to pay tax; conspiracy 
statute does contain fraud language, but the case is not dis- 
tinguishable from appellant’s conviction on Count III in this 
aspect); Tseung Chu v. Cornell, 247 F. 2d 929 (9th Cir. 1957), 
cert. denied, 355 U.S. 892 (willful attempt to evade income tax; 
indictment charges that the means employed consisted of a 
false return); Chanan Din Khan v. Barber, 253 F. 2d 547 (9th 
Cir. 1958), cert. denied, 357 U.S. 920 (same) ; United States ex 
rel. Sollazzo v. Esperdy, 187 F. Supp. 753 (S.D.N.Y. 1960) 
(bribery of amateur athletic contestants). And see In re Mc- 
Allister, 14 Cal 2d 602, 95 P. 2d 932 (1939) (conspiracy to sell 
cemetery plots with the false representation that the plots are 
under perpetual care involves moral turpitude for purposes of 
summary disbarment statute; the crime “* * * would involve 
dishonesty if not fraud. * * *” Id. at —, 95 P. 2d at 933). 
Indeed, state decisions invoking the fraud doctrine have ap-. 
plied it to cases very similar to the one at bar. In re Kerl, 32 
Idaho 737, 188 Pac. 40 (1920) (inter alia, false statements or 
reports with intent to interfere with the operation of military 


forces; summary disbarment) ; In re Peters, 73 Mont. 284, 235 
Pac. 772 (1925) (willfully making false entries with intent to 
deceive the Comptroller of the Currency or a national bank 
examiner; disbarment ordered); * In re Hopkins, 54 Wash. 
569, 103 Pac. 805 (1909). (knowingly or willfully procuring the 
making or presentation of a false affidavit respecting a pension 
claim (RS. § 4746); summary disbarment).** And at least 


™“ See also People ex rel, Attorney General v. Heald, 123 Colo. 390, 229 P. 
2a 665 (1961) (conspiracy to defraud or commit an offense against the 
United States by making false representations to the Veterans Administra- 
tion in connection with an application for a VA loan guarantee; separate 
count charges substantive offense of making false statements and claims 
under present 18 U.S.C. $§ 287, 1001 ; attorney suspended). 

™ The court said: 

“« © © Certainly a false statement, made with full knowledge of its 
falsity, concerning a matter of serious moment, the purpose of which is to 
tnfluence those in authority in determining their official acts, involves a 
question of morals, whether such statement be made under the sanctity of 
an oath to speak the truth [not involved herein] or under the sanctity of 
official obligation to speak the truth. * *.*” Jd. at —, 108 Pac. at 806. 
Similar to the Hopkins case on its facts (both involved a notary’s false 
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one federal decision under the immigration laws, a case relied 
on by the Supreme Court in Jordan,** squarely controls this 
case. In United States ex rel. Popoff v. Reimer, 79 F. 2d 513 
(2d Cir. 1935), violation of § 23 of the Immigration Act of 
June 29, 1906, 34 Stat. 603, making it criminal knowingly to 
aid any person not entitled thereto to apply for or secure nat- 
uralization or to file preliminary papers, was held to involve 
moral turpitude. The Court of Appeals for the Second Cir- 
cuit noted that the judgment of conviction recited— 


* * © that the appellant aided the applicant by mak- 
ing false statements regarding the applicant’s name and 
entry. We may not assume that the false statements 
were made under oath; and without an oath there can 
be no perjury. Were perjury charged, there could be 
no doubt that the crime involved moral turpitude. * * * 
Although the appellant’s crime did not involve perjury, 
it necessarily involved aiding the applicant to commit 
a fraud upon the government and giving such aid know- 
ingly. Criminal frauds with respect to property have 
universally, so far as we are advised, been deemed to 
involve moral turpitude. * * * That the fraud relates 
to obtaining rights of citizenship rather than to prop- 
erty does not, we think, make it any the less contrary 

- to community standards of honesty and good morals. 
In our opinion the inherent nature of the offense of 
fraudulently aiding an alien not entitled to naturaliza- 
tion to apply for or obtain citizenship involves the moral 
turpitude requisite for deportation. (J d. at 515.) 7 


™*3A1 U.S. at 228. 

7 In assessing whether appellant’s crime involved moral turpitade because 
infected with fraud, it is not insignificant that both of the major opinions in 
Keegan v. United States, 325 U.S. 478, 486-487, 303 (1945), characterized 
the false statement provisions of § 11 of the Selective Training and Service 
Act of 1940 as fraudulent in nature. This interpretation was persuasive, if 
not strictly necessary, to the Court's holding in that case. 


Footnote continued on p. 22. 
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3. Finally, it should be noted that the necessary effect of 
appellant's criminal acts, and the reason for making such acts 
criminal, is that they impede the Government of the United 
States in its successful prosecution of war. This element alone, 
in analogous cases, has been held to comport moral turpitude.” 
In re O’Connell, 184 Cal. 584, 194 Pac. 1010 (1920) (conspiracy 
to violate § 3 of the Espionage Act, 40 Stat. 219, by willful 
obstruction of recruitment in wartime; summary disbarment) ; 
In re Hofstede, 31 Idaho 448, 173 Pac. 1087 (1918) (violation 
of the selective service laws by advising young men not to 
register; summary disbarment) ; In re Pontarellz, 393 Til. 310, 
66 N_E. 2d 83 (1946) (violation of § 11 of the Selective Train- 
ing and Service Act of 1940 by willfully failing to report for 
induction ; disbarment ordered). 

It is submitted that, on all the pertinent authorities, it is 
impossible but to conclude that appellant has been convicted 
of a crime involving moral turpitude. 


Note should be taken in this connection that Bridges v. United States, 346 
U.S. 209 (1953), has no application to the issue of fraud herein. The holding 
in that case that the Wartime Suspension of Limitations Act, 18 U.S.C. 
§ 3287, respecting criminal frauds on the government does not apply to the 
making of knowing false statements under oath, in violation of § 346(a) (1) 
of the Nationality Act of 1940, 54 Stat. 1163, is not a determination that 
false statements are not of the genus “fraud” for Jordan purposes. The 
two grounds of Bridges, simply, are that the tolling statute applies only to 
pecuniary frauds (the Court relies heavily on this Court’s decision in 
Marzani v. United States, 83 U.S. App. D.C. 78, 168 F. 2d 133 (1948), afd 
dy an equally divided Court, 335 U.S. 895, judgment adhered to on rehearing 
dy an equally divided Court, 336 U.S. 922), and, second, that there is not 
inherent in the crime of false statement the particular, very narrow kind 
of fraud that appropriate strict construction of the tolling statute requires. 
(The Court.also holds in Bridges that the tolling statute is inapplicable to 
the crime denounced by § 346(a) (5) of the Nationality Act of 1940, 54 Stat. 
1164, a provision which by its express terms requires conniving in “frand.” 
If fraud for purposes of the tolling statute were used in its ordinary sense, 
instead of with special limited meaning, the holding would be inexplicable. 
For the Court's discussion of the narrow construction given the Wartime 
Suspension of Limitations Act, see $46 U.S. at 215-219.) 

» This is aside from the fact that appellant was convicted not only of the 
substantive offense of knowing false statements, but also of conspiracy to 
defraud the United States or to commit an offense against it by making 
knowing false statements. Conspiracy is of itself often a more heinous 
offense than any of the single acts it seeks to perpetrate, and has been said 
on that account to involve moral turpitude. United States ex rel. Berlandt 
v. Reimer, 30 F. Supp. 767, 768 (S.D.N.Y. 1989), ¢ff’d, 118 F. 2d 429 (2d Cir. 
1940). 
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IL. The District Court properly dismissed appellant’s action 
insofar as it claimed abuse of discretion in denial of a stay 
pending disposition of his pardon application 
In his complaint below, appellant alleged, first, that appellee 

had denied his application for a stay pending disposition of 

his pardon application and, second, that appellee would deport 
appellant unless restrained from doing so. (J-A. 3.) Upon 
the oral representations of Government counsel expressing the 
policy of the Immigration Service in this regard, the District 

Court found that in fact appellee intends to await action on 

the pardon application before attempting to deport appellant. 

(J.A.21.) Having thus ascertained that the requisite adversity 

to support litigation of this issue was lacking, cf. United States 

v. Fruehauf, 365 US. 146 (1961), the District Court properly. 

dismissed the action insofar as predicated upon denial of the 

stay. 

Appellant makes three contentions in this regard. He asserts 
(1) that the District Court “* * * erroneously considered 
nonrecord facts herein,” (Br. 8), (2) that the issue of the stay 
is now “moot,” and (3) that, if not moot, an abuse of discretion 
is shown. All three points are without merit. It is appellee’s 
contention that, indeed, decision of this issue on the merits 
would be improper in the present litigation. This is not be- 
cause the issue is “moot.” It is because appellant has failed 
to satisfy the requisites of equitable jurisdiction. 

1. Appellant’s first contention, respecting “non-record facts,” 
is insubstantial. The District Court properly took account of 
the judicial representations of Government counsel. Counsel 
represented that it was (as it still is) the intention of the Im- 
migration authorities to delay any attempt to deport appellant 
until action on his pardon. This being so, there was no issue 
between the parties to litigate. Appellant does not dispute 
that the parties are not at issue. His objection to the man- 
ner in which the Court found out that they are not at issue is 
captious. For a use of “non-record facts” to establish non- 
justiciability, see Poe v. Ullman, 367 US. 497 (1961). 

2. Appellee submits that any issue respecting a stay of de- 
portation pending action on appellant’s pardon application is 
nonjusticiable at this time. The Supreme Court has recently 


24 


repeated that the role of the judiciary in our scheme of Gov- 
ernment “* * * precludes interference by courts with legisla- 
tive and executive functions which have not yet proceeded so 
far as to affect individual interests adversely.” Communist 
Party v. Subversive Activities Control Board, 367 US. 1, 72 
(1961). The necessary conditions of adjudication in a declara- 
tory or injunctive proceeding are the existence of a real ad- 
versary contest and the threat of some imminent conduct by 
the defendant prejudicial to the plaintiff. Poe v. Ullman, 
supra; International Longshoremen’s and Warehousemen’s 
Union v. Boyd, 347 US. 222 (1954). Where these are lack- 
ing—where, for example, in a suit against an executive officer 
of government to restrain his official action, it appears that he 
has not threatened to act—there exists no controversy meet for 
judicial decision. Ex parte La Prade, 289 US. 444 (1933). 
In such a case the proper procedure is to dismiss. Grauert v. 
Dulles, 99 US. App. D.C. 240, 239 F. 2d 60 (1956), cert. denied. 
353 US. 917. 

Appellant’s analysis in terms of mootness mistakes the prob- 
lem. This is a declaratory and injunctive proceeding in which 
appellant is the complainant. In his complaint he necessarily 
alleged circumstances which, if made out, sufficed to support 
the equitable jurisdiction of the court: namely, that the parties 
were at issue and that appellee threatened action adverse to 
appellant. However, these circumstances were not make out. 
The District Court rightly did what any court does when the 
essential elements of an equitable claim are not made out: it 
dismissed the action. This was the only proper disposition. 
Two Guys From Harrison-Allentown, Inc., v. McGinley, 366 
US. 582, 588-589 (1961). 

“Two Guys was a suit against a state law enforcement official for 2 
declaration and an injunction restraining him from enforcing Pennsylvania’s 
1989 and 1959 Sunday closing statutes. Finding that, consequent upon the 
passage of the 1959 statute, there was no threatened enforcement of the 
earlier law (and, indeed, doubt as to whether the earlier law continued to 
apply), the statutory three-judge court declined to consider on the merits 
the constitutionality of the 1989 legislation. T100 Guys From Harrison- 
Allentown, Inc., v. McGinley, 179 F. Supp. 944 (E.D. Pa. 1959). Sustaining 
the 1959 statute, it entered an order dismissing the action. See the Tran- 
script of this case on direct appeal to the Supreme Court, O.T. 1960, No. 36, 
Pp. rags Affirming, the Supreme Court expressly approved this 
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3. It should be noted that, if the issue were properly raised 
herein whether it constituted an abuse of appellee’s discretion 
to refuse to grant a stay of deportation pending executive ac- 
tion on appellant’s pardon, appellee’s position would be that no 
abuse of discretion was shown. United States ex rel. Weddeke 
v. Watkins, 166 F. 2d 369, 373 (2d Cir. 1948), cert. denied, 333 
US. 876; United States ex rel. Vermiglio v. Butterfield, 223 F. 
2d 804 (6th Cir. 1955); ef. Houvardas v. Wizon, 169 F. 2d 980 
(9th Cir. 1948), cert. denied, 336 US. 913. However, since 
appellee adheres to its determination that, as a matter of 
executive policy in this case, appellant’s deportation will await 
the disposition of his pardon application, this brief will not pur- 
sue the question on the merits. It is submitted that there is 
no contest between the parties concerning a stay for purposes 
of allowing time for the processing of the pardon application ; 
that, therefore, the necessary conditions of adjudication are 
lacking; and that, insofar as appellant’s complaint sought to 
raise this issue, the District Court was plainly right in dismiss- 
ing the action. 


IML. The issue concerning appellant’s stay application for 


reasons of health is properly reached at this time; denial 
of the application is a proper exercise of appellee’s discretion 


A. Adjudication of the issue is not now premature 


In contrast to the question of a stay pending possible pardon, 
the issue of a stay for reasons of health is fully ripe for decision 
at this time. Over this issue there is an immediate, intran- 
sigent dispute between the parties: on the present record and 


* Appellee concedes that United States ex rel. McLeod v. Garfinkel, 129 
F. Supp. 501 (WD. Pa. 1955), cited by appellant in this connection (Br. 
8-9), would offer appellant some support on the. merits. The case may be 
Aistinguished on. its facts: the element of hardship to an alien's citizen 
dependents, involved in McLeod, is not involved here, nor, is there in the 
present case any peculiar circumstance surrounding the crime which gives 
cause to believe, as the District Judge appears to have believed in McLeod, 
that pardon is a likely contingency. But, in any event, appellee's position 
would be that McLeod is, wrong, even.on its facts. Not only is it in direct 
conflict with the Circuit Court decisions cited in text, but it assumes a 
scope of judicial review far broader than is sanctioned by the pertinent 
decisions either of the Third Circuit or this Court. See, eg., Arakas v. 
Zienmerman, 200 F, 24 822 (3a Cir. 1952) ; Melachrinos v. Brownell, $7 U8. 
App: D.C. 229, 280 F. 28 42 (1986). j 
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so long as appellant’s health remains unchanged, appellee both 
claims the right and has the intention to deport him. Per 
contra, appellant asserts that appellee’s refusal to stay his 
deportation in these circumstances amounts to reversible abuse 
of discretion. 

The mere fact that the Immigration Service proposes to 
have appellant examined again following termination of this 
judicial proceeding (J.A. 20) does not, as appellant suggests, 
render the issue moot. Of course, appellant will have to be re- 
examined: his last examination was in September 1959 (J.A. 
8), and that examination gave cause to believe that the state 
of his health might not be constant (J.A. 7). But, with due 
regard for appellant’s physical safety, he would have to be 
reexamined, for purposes of bringing the medical findings up 
to date, after any judicial review proceeding; and if the effect 
of projected reexamination were to forestall judicial cognizance 
of the case, the issue could never be litigated. 

The follow-up examination which the Service expects to 
have conducted will not involve different standards, nor raise 
different questions, than those now involved and raised. . (J.A. 
20.) ite sole purpose is to. assure that the medical diagnosis on 
which is based the exercise of appellee’s discretion, which ap- 
pellant challenges as arbitrary, remains the same. In such a 
case, where every likelihood is that a single, concretely defined 
legal issue between the litigants will continue in contention, 
and no more opportune time for its decision will arise in the 
future, it is neither necessary nor judicious to put the parties to 
the expense of further proceedings for its determination. Au- 
thority fully supports adjudication on the merits now. Gay 
Union Corp. v.. Wallace, 71 US. App. D.C. 382,-112, F. 2d 192 
(1940), cert. denied, 310 U.S. 647; Meyers v. Jay Street Con- 
necting R.R.; 288 F. 24-356 (2d'Cir. 1961); Walling'v. Haile 
Gold Mines, Inc., 136 F.2d 102 (4th Cir. 1943) ; Dyer v. Securi- 
ties and Exchange Commission, 266 F.2d: 33, 46-47 (8th Cir. 
1959), cert. denied, 361 US. 835, rehearing denied, 361 US. 
911” And see Dyer v. Securities and Exchange Commission, 


* ‘The cases cited-by appellant (Br. 8), Spreckels Suger Co; v. Wickeré, 
7% U.8. App..D.O. 44, 131 F..2d.12 (1941), and Rodeson v. Acheson, 91.0.8. 
App. D.C. 227, 198 F. 24 965 (1952), are inapplicable here...-Both cases are 
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359 US. 499 (1959), vacating 251 F. 2d 512, and in effect 
approving the Fighth Circuit’s decision in the companion Dyer 
case, supra. 
B. Denial of appellant’s application for a stay sought on grounds of ill 
health is not an abuse of discretion 
What appellant seeks to have reviewed in this aspect of the 
case is not a construction by appellee of the statutory terms 
confining the scope of his discretion,” but the exercise of that 
discretion itself within the admitted sphere of its competence. 
Under settled principles, the ambit of judicial review of such 
questions is extremely narrow. United States ex rel. Hinto- 
poulos v. Shaughnessy, 353 US. 72 (1957) ; Alexiou v. Rogers, 
103 U.S. App. D.C. 79, 254 F. 2d 782 (1958); United States 
ex rel. Adel v. Shaughnessy, 183 F. 2d 371 (2d Cir. 1950) ; 
Ferreira v. Shaughnessy, 241 F. 2d 617 (2d Cir. 1957) ; Kam Ng 
v. Piliod, 279 F. 2d 207 (7th Cir. 1960) ; Chao-Ling Wang v. 
Pilliod, 285 F. 2d 517 (7th Cir. 1960); MacKay v. McAlez- 
ander, 268 F. 2d 35 (9th Cir. 1959), cert. denied, 362 US. 961. 
The language of Chief Judge Learned Hand in United States 
- ex rel. Kaloudis v. Shaughnessy, 180 F. 2d 489, 490-491 (2d 


Cir. 1950), has been adopted by both the Supreme Court and 
this Court (Jay v. Boyd, 351 US. 345, 354 n. 16; Melachrinos 
v. Brownell, 97 US. App. D.C. 229, 231, 230 F. 2d 42, 44 (1956) ; 
Hiroicht Hamasaki v. Brownell, 98 US. App. D.C. 309, 312, 
235 F. 2d 536, 539 (1956) ) : 


ries [I]f the relator has the privilege of inquiring 
into the grounds, he has been wronged, and the writ 
should have gone. An alien has no such privilege; ‘un- 
less the ground stated is on its face insufficient, he must 
accept the decision, for it was made in the. “exercise.of 
, discretion,” which we ‘haze sgsin, and again, declared 


Tid oa i extend thatthe cootzovery Hough bers was not 
likely to continue or recur. 

™ Compare Brownell v. “Btjepen Boro Carijo, 102 U.S. App. D.C. 379, 254 
F. 2d 78 (1057) ; Brownell v. Gutnayer, supra ; Shintaro Miyagi v. Brownell, 
97 U.S. App. D.C. 18,227 F. 24 88 (1965).' Nor is there any question here of 
administrative refusal to exercise discretion., Compare, eg, Lim. Fong v. 
Brownell, 94 U.8.. App. D.C. 223, 215 F. 2d 683 (1954); Hatsisterron v. 
Brownell, 96 U.S. App. D.C. 187, 225 F. 20 26 (1985). 
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Nor has the relator any constitutional right to demand 
that we should. As we have said, any “legally protected 
interest” he ever had has been forfeited by “due process 
of law”; forfeited as completely as a conviction of crime 
forfeits the liberty of the accused, be he citizen or alien. 
The power of the Attorney General to suspend deporta- 
tion is a dispensing power, like a judge’s power to sus- 
pend the execution of a sentence, or the President’s to 
pardon a convict. It is a matter of grace, over which 
courts have no review, unless—as we are assuming—it 
affirmatively appears that the denial has been actuated 
by considerations that Congress could not have intended 
tomakerelevant * * *. 


The cases just cited arose principally under the various sus- 
pension provisions of the Immigration and Nationality Act, 
§§ 243(h), 244, 66 Stat. 214, 8 U.S.C. §§ 1253(h), 1254, by 
which Congress expressly authorized the suspending of de- 
portation in certain defined classes of cases. Certainly, the 
scope of judicial review can be no broader with respect to the 
administrative disposition of applications for stays which are 


sanctioned by no explicit statutory terms. The sole statutory 
authority to stay deportation is found in the broad general 
grant of administrative power to the Attorney General, Immi- 
gration and Nationality Act, § 103, 66 Stat. 173, as amended, 
8 US.C. § 1103, and the Attorney General’s discretion in this 
regard is committed in unlimited terms to his delegates by 8 
CFR. § 243.3(b), supra. The grant of a stay on grounds of 
ill health is a matter of pure administrative dispensation, and 
denial of a stay is subject to judicial reversal only if wholly 
arbitrary, discriminatory or capricious. This is the view which 
the courts have consistently taken in reviewing the disposition 
of other non-statutory stay applications. United States er rel. 
Weddeke v. Watkins, supra; United States ex rel. Vermiglio v. 
Butterfield, supra; cf. United States ex:rel. Vassiliades v. Com- 
missioner, 103 F. 2d 423 (2d Cir. 1939); ’and'see Lee Hip 
Chee v. Zimmerman, 75.F. Supp. 590 (E.D. Pa. 1948). 

In the present case, the facts upon which it is claimed that 
appellee has acted arbitrarily are these. Appellant ‘applied 
for a stay for the stated reason that he suffered from coronary 
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insufficiency, arteriosclerosis, prostate hypertrophy and angina 
pectoris. (J.A. 7.) A diagnosis by his personal physician 
confirmed that his physical condition was as stated and that 
he needed physical and mental rest and medical attention, but 
the physician neither expressed nor intimated the opinion that 
travel. would be deleterious to appellant’s health. (J.A. 6.) 


-A- Public. Health Service examining physician concurred in 


the findings of appellant’s own doctor; however, after taking 
these findings into account, he positively asserted his opinion 
that normal, comfortable travel “* * * should not be too 
upsetting or incur danger to his life.” (J.A. 7; see also J.A. 
8.) Thus, the refusal to stay deportation was based not only 
upon an adequate medical opinion, but upon uncontradicted 
medical opinion.* 

It is appellee’s contention that, even in a case of conflicting 
medical evidence, the adimmistrative determination would be 
unassailable on review. A court cannot, in such a case, take 
medical testimony and substitute its own views for those of 
the Attorney General or his delegate. But, certainly, where 
no conflict of medical opinion is found in the administrative 
record, the claim of abuse of discretion is without merit. Sum- 
mary judgment against-the alien is appropriate because it suf- 
ficiently appears that the Attorney General has not “been 
actuated by consideratigns that Congress could not have in- 
tended to make relevant.* **.” United States ez rel. Kaloudis 
v. Shaughnessy, supra, at 491.. The Attorney General, by his 


ciently complete to ground an opinion that travel would not endanger 
appellant’s health. No responsible doctor would certify to the Immigra- 
tion authorities that an alien’s deportation was not dangerous unless, in 
his expert opinion, he thought his diagnosis adequate for the purpose. 
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officers, has simply exercised his legitimate discretion both in 
ascertaining the facts regarding appellant’s health and in mak- 
ing the judgment of executive policy as to whether, on the 
basis of those facts, the deportation of a statutorily deportable 
alien should be stayed.™ 
Appellant’s contention that the court below should have 
taken testimony for the purpose of reexamining those determi- 
nations would make the District Courts and Courts of Appeals 
the practical administrators of the most routine operations of 
the immigration laws. This is nota judicial function. Having 
found that appellee, far from capriciously refusing to consider 
appellant’s stay application, considered it and rejected it on 
the basis of information gathered by fair and reasonable pro- 
cedures, judicial inquiry is at an end.* 
CONCLUSION 


Wherefore, it is respectfully submitted the judgment of the 
District Court be affirmed. 
Davmp C. AcHESON, 
United States Attorney. 
Cuarites T. Duncan, 


Principal Assistant United States Attorney. 
Gu. ZromMERMAN, 
Special Assistant United States Attorney. 
AntHony C. AMSTERDAM, 
Assistant United States Attorney. 


™ It should be noted that Congress clearly envisaged the deportation of 
physically unwell aliens. Section 243(f) of the Immigration and Nationality 
Act, 66 Stat. 214, 8 U.S.C. § 1258 (f), expressly authorizes the Attorney Gen- 
eral to furnish personal care and attendance where needed in such cases. 

* Certainly, even if petitioner had put substantial evidence into the ad- 
ministrative record to sustain his claim that deportation would adversely 
affect his health, the Immigration authorities could permissibly have 
denied his stay application on the basis of the'Public Health Service physt- 
“dans examination alone. Cf. Joy v. Boyd, 351 U.8. 345 (1956); United 
States ew rel. Keloudis v. Shaughnessy, supra. This being so, it difficult 
to understand upon what ground appellant places his rigtit to an evidentiary 
_hearing on that issue in the District Court. 


